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Deposition of PHILIP H. COHEN, called for examination by 
agreement of counsel, at 1:40 p.m. f before Mrs. Dora M, 
Bartner, Notary Public in and for the District of Columbia, 
when were present on behalf of the respective parties: 

ON BEHALF OF PLAINTIFF: 

ABE KRASH, Arnold fit Porter, 1229 Nineteenth Street, 
Northwest, Washington, D.C., 20036. 

Of Counsel: 

CYRIL F. HETSKO, Senior Vice President and General 
Counsel, American Brands, Inc., 245 Park 
Avenue, New York, New York, 10017; 

ARNOLD HENSON and DANIEL J. O’NEILL, Chadbourne, 

Parke, Whiteside & Wolff, 25 Broadway, 

New York, New York, 10004; 

EUGENE R. ANDERSON, 345 Park Avenue, 

New York, New York, 10022; 

JOHN D. HAWKE , JR., MELVIN D. SPAETH, JEROME I, CHAPMAN, 

NORTON F. TENNILLE, JR., 1229 Nineteenth Street, 
Northwest, Washington, D.C., 20036. 

ON BEHALF OF DEFENDANTS: 

L2E LCEVIiTGER and KOGAN & HARTS0N, 815 Connecticut 
Avenue, Northwest, Washington, D.C., 20006, 

Cn behalf of the National Association of 
Broadcasters. 

PAUL COMSTOCK and JOHN SUMMERS, 1771 N Street, N.W., 
Washington, B.C., 20036; on behalf of the 
National Association of Broadcasters. 


TIMOTHY D. DYK, J. ROGER WOLLENBEHG, RAYMOND C. 
CLEVERI0E III, and SALLY KAV2EN, Wilmer, Cutler, 
& Pickering, 900 Seventeenth Street, N.W., 
Washington, D.C., 20006; on behalf of the 
Columbia Broadcasting System, Inc,, 


ELEANOR S. APPLEWHAITE , Senior Attorney, Columbia 
broadcasting System, Inc., 51 West 52 Street, 
Nov; York, Hew York, 10019, 


KATHSA8 E. MGJI2 and LAWRENCE J. McKAY, Cahill, Gordon, 
Scnuott, Refade1 & Qhl, 1818 H Street, Northwest, 
Washington, D.C., 20006; on behalf of the National 
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HOWARD ADLER, JR., Bergson, Borkland, Hargolis & 
Adler, 888 Seventeenth Street, Northwest, 
Washington, D.C., 20006; on behalf of the 
American Broadcasting Companies, Inc. 


NATHAN DOBELL, Assistant U. S. Attorney, 

U.S, Courthouse, Washington, D.C., 20001; 

HAROLD D. RHYMEDANCS, JR,, Federal Trade Commission, 
Washington, B.C., 20580; and 
ALVIN L. BERMAN, Federal Trade Commission, 
Washington, D.C., 20580; 
on behalf of the Federal Trade Commission 
and Commissioners. 
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| MR. LOEVXKGER: Mr. Krash, you have delivered to 

i 

| the defendants this morning a group of soma 26 documents which 

! 

! ware in response to defendants’ request made by Mr. Bergson. 

| I have askeo ; he i eporter to mark those NAB Exhibits Nos. 9 
! through 34 respectively, and if there is no objection I will 
| ask her to include at this point in the record a list of the 
J exhibits with the numbers and identifying phrases that you 
have given them. 

Is that agreeable? 

HR. KRASH: Yes. My understanding is these may be 

ii 

i: referred to in the sane manner as all of the other exhibits 

■ F 

j which have been introduced. That is, it is agreed they are 
jj authentic, but all parties reserve the right to object 

j| to their admissibility. But we may all deem them to be 

ii 

![ otherwise competent. 


i 

\ 

J 


i 

t 

i 

i 

i 

I 

( 

| 

i 

i 

i 

i 

i 

i 


!t ii MR. LOEVXNGER: Well, my understanding was that 

y; !■ we had waived jthe making of a technical foundation, reserving 
si , all rights to object on grounds of relevancy, materiality, 

20 Ij legal effect and competence other than the laying of a 
■_ j’. foundation. 

j;.; I, Mi. ilRASH: Yes, correct. 

r MR. LOEVIHGER: I take it that that agreement 

"■s ; applies to all of the documentary exhibits that have been 

and are being offered in these depositions. 


1 


0C 

as 

V-k 

o 

H 
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Is that agreeable? 

MR. KRASH: That is correct. 

(The documents referred to above were marked 
for identification as follows:) 

3. Letter of Stockton Helffrich to Philip H. 
Cohen, doted April 14, 1967. 

10. Memorandum fron M. J. O’ Neill to William J. 
Moore, dated October 18, 13S7, 

11. Letter ol barren Braren to Shelton B. Sosna, 
dated April 4, 1968. 

12. Letter ox William 3. Schulte to Frank Read, 
dated December 13, I3SB. 

13. Letter of Frank J. Reed to V/illiara E. 

Schulte, dated December 17, 1968. 

14. Letter of Corey M. Allen to Warren Braren, 
dated December 26, 1960. 

15. Letter of Warren Braren to Corey M. Allen, 
dated January 30, 1S69. 

16. Letter of Corey M. Allen to Stockton 
Keiffrich, dated February 26, 1969. 

17. Letter of Stockton Helffrich to Alfred 
J. Seaman, dated March 3. 1969. 

18. SSCSiB Contact Report of meeting between Corey 
Allan sed Willion Moore, dated March 13, I960. 


cr 

QC 

a 

< 7 > 

<T> 
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! jj Seaman, dated March 28, 1969. 

£ ji 20. Letter of Alfred J, Seaman to Stockton 

5 i! Helffrich, dated April 9, 1969. 

i 1 -- 

^ ij 21. Letter of Stockton Halffrich to Corey-M. 

if 

5 j[. Allen, dated April 16, 1969. 

]!' 

6 |22. Letter of Corey M. Allen to Stockton Helffrich, 

/ dated April 25, 1969. 

it 

8 23, Letter of Stockton Helffrich to Corey M. Allen, 

V- 

9 ij dated May 14, 1969. 

i. 

if 

•0 ; 24. Letter of Percy F. Smith to Leighton Saville, 

! 

j! jj dated August 13, 1969. 

*2 1 25. Memorandum of Percy F. Smith to E, J. Going, 

i: dated August 20, 1969. 

M jj 26. Letter of Eugene O*Doherty to Mike Blshof, 

'• 5 > Jr., dated June 17, 1969. 

: 27. Letter of William B. Moseley to Jack Nugent, 

!7 ;? dated July 21, 1969, 


;?• 28. Letter of George A. Rojas to John J. Nugent, 

;»■ : dated September 10, 1969. 

20 ! 29. Letter of Eugene O'Doherty to Mike Bishof, 

7i dated September 11, 1969. 

22 ! i 30. Memorandum-letter of George A. Rojas to John J. j 

i 

: Nugent, dated October 3, 1969. j 

31. Letter of Corey M. Allen to William J. Moore, j 

t 

I 

dated December 3, 1969. i 


S 

§ 

a 
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I! 

* ji 32. Memorandum of William J. Moore to Cyril F. 

jj 

" ij Hetsko, dated December 4, 19G9. 

|( 

•' jj 33. Memorandum of William J. Moore to Robert K. 

j I 
?! 

' j! Heinmann with attached letter of Cynithia Fates to 

ij 

-■ ‘j Percy F. Smith, dated December 11, 1969. 

i; 

! 34. Memorandum of William J. Moore to Robert K. 

j 

• |Heinmann and Cyril F. Het3ko, dated December 2, 1969.. 

li 

. !l 

‘ :i - - - _ 

-i 

,i 


so 


16 

S V 


MR. LOEVTNGER: Before the noon recess we had 
some discussion concerning affidavits and there was some talk 
of advising by, was it Saturday noon — 

ME. KRASH: Yes, I believe so. 

MR. IjOEVIDGER: Of any affidavits that would be 
proffered. I at least did not then have in mind the rule 
which requires that on motions for a preliminary injunction 
affidavits in support thereof be served with the motion for 
the injunction, and no latter than five days in advance 
of the hearing. 

V>e do not waive that rule and we will probably 
object to any affidavits that are offered on the grounds 
that they are contrary to the rule. We will probably object 
and reserve the right to object also to any affidavits 
that may. be offered on the grounds that the opportunity 
having been given to depose witnesses, the offering of their 
testimony by way of affidavit at the time of the hearing is 


f 



3 



i 

i 
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9 

inappropriate. 

MR. KRASH: Nothing that you have said, of course, 
is to in any way indicate my agreement with your statement 
of what the rule is, which I most emphatically do not"agree 
to be the rule and which I think the practice in the District 
is <juite the contrary, that affidavits are submitted by the 
parties at the time of the preliminary injunction. But 
you have your rights and we have ours. 

MR. LOE7INGER: Yes, I didn't want to mislead you 
into believing that anything we said was an indication of 
waiving that rule. 

MR. KRASH: I understand that you are not with¬ 
drawing from your agreement to serve us with any affidavits 
you will file on Saturday and that you expect us to 
adhere to our agreement. Is that correct? 

MR. LOEVINGER: That is correct. 

At the moment we have no present intention of 
offering affidavits, particularly of witnesses who have been 
deposed. We don't expect we will have to serve you with any¬ 
thing. 

WHEREUPON, 

PHILIP H. COHEN 

was called as a witness and, having been first duly sworn, 

was examined and testified as follows: 


Ot¬ 

oe 

© 

8 
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DIRECT EXAMINATION 


2 


BY MR. LOEVINGER: 



> 

Q 

Will you state your 

full 

name and address? 

4 fl 

. Il 

A 

Philip Ii. Cohen. I 

live 

at [DELETED] 


7 

3 I 

9 il 

I j 

,0 !j 
ii 

I! 

... |! 

1 - ii 

,3 j 
’ j .’i 


1 ;> u 

ii 


Yt j 


I! 


20 jj 

il 


2 , ;; 

i 


Q What is your business address, Mr. Cohen? 

A The American Tobacco Company, 245 Park Avenue, 

New York City. A division of American Brands. 

Q Is that a fully organized and operating subsidiary 
corporation, do you know? 

A I am sorry. 

Q Is American Tobacco Company a subsidiary of 
American Brands? 

MR. XRASH; No, it is a division. It is a non¬ 
corporate division. 

MR. LOEVINGER: Thank you. 

BY MR. LOEVINGER: 

Q American Brands was formerly known as American 
Tobacco Company, was it not? 

A That is correct. 

Q What is your position in the company? 

A I am the director of advertising of the American 
Tobacco Company. 

Q How long have you held that position? 

A For five 'rears, 


tt 

05? 

I 

s 
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Q What are your responsibilities and authority? 

A My responsibility is to assemble all of the 
advertising that supports our cigarette and pipe tobacco 
brands. I am in charge of the advertising that we get from 
our advertising agencies. But it is my responsibility to see 
that it is done and placed in the various media, either 
print or television and so on, radio. 

Q Are you responsible for the contents of the 
jj advertising as well as the expenditures to have It carried? 

A I an responsible for the content; obviously 

; I 

•j the amount spent on advertising is a decision of the top 
ij management, including the chairoan of the board and the 
'j president. The allocation of funds to advertising. 


Q 


You are told then by those who are superior in the 


1- !l 


r- ij 


corporate organization of the advertising budget? 

A That is correct. 

Q How long in advance is that planned? 

A We try to plan a year in advance. Sometimes the 
fiz.il '•fcirions as to 'Vhars various media will be are made 
late in the year. But wo try to plan for a year ahead, 
i; Q Who Is your immediate superior in the corporate 

: organization? 

A Hobart K. He Liir.acn. He is president of American 
Brands. 

Q So you are really the top advertising man in the 


Si 

8 

Mi 

<n\ 
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jj organization as far as cigarettes are concerned? 

j 

j A That is correct. 

Q I assume that you work through a staff and have 
j those who are in effect subordinates in the corporate 

i 

I 

i organization? 

j A That is correct. 

\ 

Q Will you describe your staff organization and name 

j 

| your subordinates, please? 

i 

I A The basic staff are the product managers who handle 


|| specific brands. Mr. William Moore is the manager, marketing 

:| 

jj manager of Pall Mall — do you want the names of all of 

II 

i 

: these people and their brands? 

Q Yes, please. 


li 


There is Mr, Michael Bishof, who is product manager 


I; for Silva Thins. 




ij Mr. Donald Dugan is product manager for Lucky 

'I 

•I 

jj Strike, Carlton, and Tarryton. 

ii Mr. John Nugent is product manager for new products 

'.l 

land these are products that are in test market. I think 

;! 

jj that is the list, aside from the usual secretarial help, 

T 

;i things of that sort, which I think would not interest you. 


I! 


oe! 

GDj 

h*: 

Q 

<7>; 


Q Surely. 

Do each of these marketing or product managers 
I have staffs of their own? 

A No. 
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Q How do they work? 

A They work with the advertising agencies. They are 
the liaison between the American Tobacco Company and our 
i several advertising agencies. 


ii 




Q 


How long have you worked for American Tobacco 


7 

3 

9 

to 


M 
l-l 


i Company? 

| 

! A Five years. 

Q What did you do before that? 

A Before that I was for 17 years at Sullivan 
Stauffer Colwell and Bayles, referred to as SSC and B. 

And I was head of television there, 
ij Q That is the agency that is now handling your 

Pall Slall account, is it not? 
ij A That is correct. 

|j Q What is 'the process by which the advertising program 

j; is formulated and put into effect? 

?! 

II A Are you referring to the creative program, 


|| in other words, are you asking how a commercial starts or the 
i; whole program? 


CD 
05 s 

H> I 


Q Well, how do you start out with your program and o 
ji how does it work its way down to specific ads? & 

I! A Weil, the first thing is to attempt to get a 

basic theme and this comes normally from the advertising agency, 
i Then in terms of the television, radio and print openings we 


have, the material is presented to us by the advertising agency j 
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6 

7 

8 


and if it acceptable to us, it is put into the channel 
of communication whether it is print or television or radio. 

Q Well, to begin with, I assume you start with a 
budget, don't you? 

A Yes. You start, the budget is — and that is based 
on long experience, that you know what you spend one year and 
froia that you calculate what your needs will be for the coming 
year. 



jj 


Q Does Mr. Eeinmann simply tell you the budget or 
do you consult with him in the formulation and determination 
of it? 


;; ;; A No; we discuss it. j 

,:j j’ Q Then he eventually gives you the decision. Is 

II i 

i'J jj that correct? 

: i i 

i- ,f A Yes; correct. j 

:i I 

‘ Q Does that decision involve simply saying a lump 

;| j 

<7 jj sum is to be allocated for advertising, or is it divided | 

;>; j up among brands? 

A It is divided among brands. 

fir * 

'■> Q So there is X dollars for Pall Mall, Y dollars ^ ; 

w* j 

i; for Silva Thins, 2 dollars for Lucky Strikes, and so 2 

T! <n 

forth? qj 



A Yes. | 

Q I take it then that you communicate this to your I 

product reunagers, v;ho in turn eosasmnicate It to the advertising I 
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I 1 

1 

5 | agencies. Is that right? 

K ;[ A That is right. 

]| 

S || Q Then the advertising agencies go to work and 

■if 

jj formulate a program designed to use that amount of money 

I j 

- jj in a manner that they think appropriate? 

il 

j{ 

ti ;| A That is right. 

!? 

|| Q They bring the ads back to you for approval. Is 


a 


iO 

; i 


t <> 


\ 6 


>7 


i t. 


that right? 

i 

A That is right. 

Q At what point in the formulation of the advertising 
copy and program are the ads brought back to you? 

A They are brought back at different stages, 

Mr. Loevinger. Sometimes an agency will be working on an 
ad and bring it in in rough form and discuss it, and if 
everybody is in agreement that it is the proposed ad, it is put 

i 

into finished form, whether it is a print ad or ready for 
television, tiis put on film. 

Q In any event, it does come back up through your 

j 

channels of communication before it is actually put into finished: 
form? 

A That is right. 

Q Now according to the complaint in this case the 
gross sales of cigarettes of the plaintiff company, American 
Tobacco, now knoem no Americas brands, was over a billion 
dollars, was over a billion dollars in 1958. I take it that 


i 
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ij 

|i 

;! correct, is it not? 

{■ A That is corroct. 

;; Q What were the gross sales of the company of all 



i 


products? 

A You mean of American Brands, the subsidiaries? 

Q American Brands and all of the subsidiaries? 

A l an sorry; I don't know, Mr. Loevering. 

Q What other products besides cigarettes does the 
company sell? 

A There is the Jim Beam Liquor Company, Sunshine 
Biscuits, Buffy-Kott — I think that is all. 

Q What was the last one? 

A Buffy-Mott. They make apple Juice and prune Juice, 
Q The American Tobacco Company is a rather old 


\ 

1 

l 

I 

i 

i 

1 

1 

! 

i 

i 


company ksn't it? 


A Yes, i t is . 

Q Bo you have any idea how old it is? 

A Well, in the various forms, I guess, I would guess 
75 years old, I should hats brought my little booklet, but I 
didn't. I think of it as 75. 

Q When were these other businesses, Jim Beam 
Liquors, Sunshine Biscuits, and Duffy-Mott, acquired, if you 


05} 

8* 

O 

<7i 

<1 

O 


know? 


A 


t don't know the years. Hay I say that I have 
Co with these companies. Ity sole activity is in the 
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if 


IT 

American Tobacco Company. So that I don't want you to think 
I at* withholding anything. I simply don't know. 

Q Wo wouldn't suspect you of that, Mr. Cohen. 

A Thank you. 

Q Were these other businesses acquired during the 

period that you have been with the company? 

A Yes. Excuse me, I an trying to think now. 

The Jim Beat date, I believe it was within that period but 
I am not positive on Jim Beam. 

MR. LGEVERING: Does anyone here know what the gross 
sales of American Brands in 1963 was? 

Sit. Kit A EH: I don't know. 

MR. LOEVER3KC: All right. 

BY MR. LOEVERIHG: 

Q When was the name changed from American Tobacco 
Company to American Brands,by the way? 

MR. KRASH: Effective as of July 1, 1963, 

MR. EOEVBIUNG: Thank you. 

BY MR. LOEVSRIHG: 


Q The complaint also alleges that in 1963 the total 
sales of Pall Mall Golds was approximately $83 million. 

Is that correct? 

A That is correct, 

Q And that the gross sales of Silva Thins was 
approximately $17 million. Is that correct? 


QC 
QD 

^ i 
© ! 
M i 
© 

<1 
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A That is correct. 


Q I assume that in the administration of the advertis-; 
ing department, Sir. Cohen, that you attempt to keep well 
information concerning all applicable laws, regulations, 
policies and similar matters, do you not? i 

A As they affect our advertising, yes. 

Q Do you make any attempt to follow the FTC guides, 
policies, statements and decisions? 

A Ho; I have not. 

Q You have no established procedure for keeping up 
to those? 

A No. If any information on any matter would 


come, it would come formally through the advertising agency, 
* : which has initiated the placement of the material. 

z: ! Q You rely entirely on the advertising agencies to 

f i; keep you in compliance with FTC policies and guides with 

•l 

;| relation to your advertising then? 

■ A That basically, but I don't think we would be 

aware of any statements, I would think, from one source or 
i. a net her. 


Q Vslia t are the sources from which you might become ^ 

QC 

J avjare of FTC statements, policies or guides? q 


Are you speaking of him personally 


tSxl. w.YVINGSR: You personally, yes. 
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J j) THE WITNESS: Well, if there were a direct coa- 

j 

2 munication from some source, that would come to ms if it 

3 | affected the kind of advertising that I was doing, clearing 

|i 

« )| or possibly from reading in the press, I don't know. 

5 ji I don’t have any regular channel of communication 

! i 

c |; except through our agencies basically. 

? I’ Q Is the same thing true as to the Federal Comauni- 

jl 

a j| cations decisions, orders and statements? 


jj Q Do you make any effort to keep up with the 

it }' provisions of the NAB code? 

!i 

n j! A As they are brought to our attention, and j 

'.3 affect our business. 3 don’t follow code activities generally.! 
)-* Q Do you get the NAB Code News? j 

■5 A It is not sent to us. I have received it on occasion 

i6 / when something was in it affecting cigarettes, in t special j 

f : I 

II I 

t7 effort. But I don’t get this regularly and I don’t i 

;! j 

;s ; ! believe anybody in the company does. j 


You have never requested it, I take it, is that 


correct? 


Is American Tobacco Company a member of the 


n Tobacco Institute? 


No, it is not. 


You were a member of the Tobacco Code organization 


http://legacy.library.ucsf.ecEidiLDtifldcOit^ffi)/|!wilvw.industrydocuments.ucsf.edu/docs/jtxl0001 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 



i 


■> 

i! 

i 20 


CBC 16 


■I 

?! 

ji 


: 

[! 

i! 

: t 

j! 


at one time, were you not? 

A That is correct. 

Q But you are no longer? 

A We are eo£. 

Q You said you do keep up somewhat with this sort 
of thing through the newspapers and trade press, 1 take it? 
A Yes. 

Q What newspapers do you read regularly? 

A New York Times, New York Daily News, New York 
Post, that is about all we have left. 

Q Row about the Wall Street Journal? 


A Yes. 

fj Do you read any magazines or trade publications 
that are relevant to this case? 

A I read Advertising Age, and Broadcasting Magazine. 
Q Any others that you think of? 

I am not asking about your personal habits except 
as they are relevant here. 


A 

Q 

A 

Q 


Sure, 1 understand. Z can't think of anything else.; 

i 

Do you watch TY? i 


When our ceracercials are on. 

Now do you know —- v 

I am not an avid watcher. 

Sow do you know when that is going to be? 

We have a schedule of times and shows that are 


CO 

GO 


<75 

•vl 
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. *i / 

: j; definitely committed for specific time periods on specific 

'• !’ shows. 

Q Do you listen to radio? j 

A Hot very much. I listen to the news in the morning, ; 

that is about the extent of it. I 

Q You have some commercials on radio, don’t you? j 

A Vie have very little. As of the moment, I : 

not bring my current schedule, but I don’t believe we have 
radio on currently, except in Hawaii, I believe, for 

1 
f 

jj Pall Mall Menthol. But I don’t believe we have radio on 

• • j ! now in any brand. i 

i: I 

... l: 

' i; Q You regard radio advertising as unimportant at the 

present time? I 

i 

’ ; A Hot totally unimportant, but your dollars go only 

i 

t,: [j so far, and they didn’t go that far* j 

; Q Are any off the ads of the kind we are discussing 

:i in this case involved in radio? 

j 

; ■; a No. i 


and 


did 

any 


Q Sc this case involves only television then, is that i 

l 

correct? j 


A 

Q 

cigarettes 

A 


Yes. 

Do you ever look at the advertising of other 
or cigarette companies? 

Yas. 


Oft 

Cti 

3 

3 

C.1 


Do you make an effort to observe the compstitIon, 
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Q How frequently are you in communication with your 
advertising agencies? 

A Well, I am in communication with them on an off 
and on basis. The daily communication is done through the 
product managers. So I can't tell you exactly how often. 

When we have a major presentation or campaign, it is presented 
to me by the agency and that happens whenever there is some¬ 
thing to present or consider. 

Q If any 

A So 1 met with them many times over the course of a 


year. j 


Q Don't let me interrupt, if I cut off an answer just 


( 


say so. 

A Wo, that is all. 

Q are your product managers in daily communication 
with your advertising agencies? 

A I wouldn't say daily. It is on a regular basis, 
but if the campaign is running, and there aro no problems, 
there could be stretches when there would be no communication 
I can 1 1 tell you how long they are. They vary with the 
longevity of the campaign. But is is on a regular, fairly 
regular basis. 

Q Regular and continuous. 

A J. would say so. 


i 


i 


t 

! 


J 


S 





a uignificaiifc problem arises arc you advised? 
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[ 

A Yes. i 

Q Are you consulted when there is any change in an ad? 
A Yes. 

0 woman Craig & marcel is the advertising agency for | 

-j 

Silva Thins, is it not? i 

j 

I 

A That is correct. ; 

j 

Q ho you know how long they have been handling the 
Silva Thins advertising? 

j 

A Approximately two years. I don't know the exact 

I 

date 3 „ j 

Q Silva Thins, according to the complaint, were 
introduced in September 1267. Is that correct? ' 

A Well, 1st roe just say they have had it since we have 
had the account, so that is the date. September 1967. j 

f 

Q Paragraph 11 of the complaint, Mr. Krash. j 

THE WITNESS: That is correct. I 
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j! 

Ei-'O J ’ 



A Would you say that again? 

(The Reporter read the pending question.) 

THE WITNESS: They are authorised to deal with the 
companies subject to our approval. 

BY MR. X.OEVINGER: 

Q You came from Sullivan, Stauffer, Colwell & Bayles 
you testified. I take it that at that time American Tobacco 
was then using SSC6B for advertising, was it? 

A Yes. For Pall Mall. 

Q Do you know how long SSC&B has represented American 
Tobacco? 

A Since 1943. 

Q Have they had the Pall Mall account during that 


|| period? 

;j ' 

:| A That was the Pall Mali Rad, the regular cigarette. I 


Q i'bi sorry? 


A That was the Regular Pall Mall non-filter hrand 
in '48. There was of course no filter until 1964. 

Q Well, what advertising does SSC&B handle for your 


I 





company? 

A They handle all of the Pall Mall advertising, and 
they are working cn test brands which have not appeared on 
the market. 

0 Do they handle anything besides Pall Mall? 

A Except that they handle the ts3t brands. No, not 


Qj\ 

GDI 


<n. 

<4 


i 
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any of the other brands.. i 

Q So SSC&B represents the company with respect to Pall S 

> 

Mall advertising as Norman Craig & Kummel does with respect 

I 

to Silva Thins. - | 

« ) 
! 

A That is correct. j 

I 

Q How the complaint refers to Pall Mall Golds which 
it says were introduced in 1S64. [ 

A Yes. 

Q Paragraph 10. What is the difference between Pall 
Mall Golds and other Pall Mali cigarettes? 


A 


Well, Pall Mall Gold 100s are the filter cigarette, j 


the non-filcer is, we call it Pall Mall Red for differen¬ 
tiation. But this is the filter. 

Q Do you advertise Pall Mall Red under that name or 
just Pall Mali? 

A We don't advertise it at all. 

Q You don’t advertise it at all? 

A No. 

Q Are Pall Mall Golds the only Pall Mall cigarettes 
you advertise now? 

A No, we also advertise the menthol version, which 
is also in the 100-millimeter length. 

Q What clo ycu call them? © 

A Pall Mali Menthol 100s. j 

Q Pail Mail Golds tnen mention Pall Mall Filter 100s, : 


on 

ao 

© 

M 
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without menthol. Is that correct? 


A That is correct, yes, 


Q And there are other Pall Mall brand cigarettes that 
are not advertised at all? 

A Well, it will take me a minute to explain. There 
are different packages. There is the hardpack in the Gold 
and the Menthol and we don't advertise that. The one that, 
the two that are advertised at all era the Pall Mall Gold 
and a small amount of advertising for the Menthol. 

If I may just take a second to make it clear, the 
Menthol gats in advertising a ride generally on the Regular 
Filter version. Most companies do it the same way, they 
advertise the Filter and end up by saying "and Menthol too," 

Q What other types of Pall Mall cigarettes are now 
being manufactured and sold or were in 1968 manufactured and 


sold by /miarican Tobacco? 


MR. KRASKs Other than Pall Mall Geld 100s and 


Pall Kali Menthol 100s. 


THE WITNESS: That is ail. 


Pall Mall Gold 100c, pail Mall Menthol and then the 


Regular Red Non-filter. That is all. 


BY MR. LOEVINGER: 


The Red Won-Filter Pail Malls? 


Right 


Did von advertise them n 1966? 
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A No. 

Q What were the sales of the Pall Mall Reds in. 1968? 

A I don't have the Red figures at all. X didn't think 

that would come up, I'm sorry. 


Haven't you any idea approximately what they were? 

I don't know the dollar sales. I have something on 

Physical quantities. 

I think on the numbers. 

Could you give us those? 

I'm very sorry, I don't have it. I have the 100s 


Q 

A 

the — 

Q 
A 
Q 
A 

figures. 

Q Were any substantial number of Pall Mall Reds sold? 
A 'f es. 

Q How did the number of Pall Mall Reds sold compare 
to the number of Pall Mall Golds? 

A They sell far more than the Golds. 

Q More Pall Mall Reds were sold in ‘68 than Pall Mall 
Golds . Is that correct? 

A That is correct. 

Q And the Pall Mall Reds weren't advertised at all 
during that year. Is that correct? 

A Well, it isn't strictly — when you are advertising 
the name, if I nay respond to that, the name Pall Mall is kept 

in front of ilv.-. people, if is in itself an advertising medium 


GO 
' 00 

; k-k 

: © 

I 

i <r> 

I CD 

> hi 
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or gives some support. It isn't as if the name were taken 
out. But it is not that specific item. But the name itself 
helps. 


Q Just the effect of advertising the name Pall Mall 

!; in the advertising of Pall Mall Golds during 196 8 resulted in 

}; 

jj the sale of more Pall Mall Reds than of Pall Mall Golds. Is 

'■ that correct? j 

A No. The sale of Pall Mall Red, like all regular J 

;j j . 

■’ i; cigarettes, has been declining at a vary rapid rate. You can j 

£•; i 

f only compare it one year to the other. 

i > 

Q I didn’t ask you vmat it did in prior years ; 

t 

f 

'■ I’m comparing Pali Mall Golds and Pall Mall Reds. I 

In 3.963 you told me Pall Mall Reds outsold Pall Mall Golds. ! 

i 1 | 

A In total quantity, yes. 

0 Despite the fact that in 1968 there was no adver- j 

!: J 

rising for Pall Mall Reds except insofar as they may have 

i t 

.! benefited from the advertising of the name Pall Mall? Is that j 

■ i 

!: right? } 


Q Mow in paragraph 10 of the complaint you allege that 



Pa 1.1 Mall Golds were introduced in 1964 and that the adver¬ 
tising since then has totaled approximately $75 million. Is 
that correct? 

A That is correct. 

f. . that the advertising- ir. 3.969 amounted, to 


ce: 

GO 

H 

O 

H* 

<n 

05 

to 
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I 

approximately $14 million- Is that correct? 

A That is correct. 

0 What was the advertising for 1968 in dollars? > 

A It would be about the same amount, $14 million. 

Q What is the advertising budget for Pall Mall Golds 

for 1970? 

A It will be approximately the same amount. 

• Q What percentage of your advertising was budgeted for; 
broadcasting advertising in 1952? 

MR. KRASH: Are you talking about Pall Mall Golds? 

MR. tiGSVTNGER: Yes, I'm sorry. 

Pail Mail Golds. 

MR. KSASK: You are saying of the amount that was 
budgeted in 1968 , how much was budgeted for broadcasting? 

MR. LOEVMKGZR: I take it in '68 we are talking 
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ii 

•S 


i 



Then in magazines, the figure is approximately 
$2 million. And that figure would be comparable in ’68. 
BY HR. LOEVINGER: 

Q ’68 about the same. 

A Yes. 


!.' !i Q What do you have budgeted for 1970? 

" ;S A Approximately the same. 

■1 
: I 

,j Q Now the complaint in. paragraph 11 says Silva Thins 

‘ i 

? | were introduced in September 1967 and I have a note that it 
! i 

’• >’■ ;j says the advertising since then has totaled approximately 

;j 

■ j $28 million. Is that television also? 

ii A ii'o, that would be the total. 

ii Q That is tha total. And the complaint alleges that 

ii ii approximately $14 million of that was in 1969. Is that 

it 

;i ,j correct? 


A That is correct. 

Q Do you know how the other half was divided between 
1967 and 1968? 


A 


a on 


:* T y ; 


.1 - m 


sorry «, 
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Q ApproKimately what is the distribution between 
television and the other media for Silva Thins? 

| 

A Television is by far the largest part, I would j 

l 

guess, although I don't have the figure, it would be 80 

. J 

percent. 

Q VJhat is your 1970 advertising budget for Silva 
Thins? 

i 

A It would be approximately $14 million. 

Q Is that divided between the media in the same 
proportion approximately as *69? 

A Yes. 

i 

Q The complaint alleges that the sales of Silva 
Thins in 1968 were approximately $17 million; is that correct? 

t 

l 

A That is correct. 

f 

Q What were the sales of Silva Thins in 1969? j 

i 

A i' am sorry, I don't have that figure with me. i 

i 

i 

MS. LOEVIHGER: Can anyone give us that figure? 

MR. KRASII: We don't have that here. 

BY MR. LOEVINGER: 

Q You have no idea what the sales were? 

MR. KRA3H: Dollar sales of Silva Thins? 

MR. BOEV!jJGER: Yes. 

THE WXYiJBSS; I would think it would be about the ! 

i 

i 

5a;: a. I 


[ 

i 



i 

I 

i 
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BY MR. LOEVINGER: 


About $17 million? 


A Yes. 


Do you have any sales projections for Silva Thins 


fcr 1970? 


A No, we don’t. 

Q I take it it costs you something to manufacturer 
cigarettes, doesn’t it? 

i 

A Yes, it does. 

( 

Q Do you have any idea what it costs either in terms I 

I 

5 

of the proportion of total selling cost or cost per cigarette?! 
MR. KRASH: No, don’t answer. 


MR. LOEVINGER: Just a minute. Damages are in 


issue here. 


MR. KRASH: Not under the preliminary injunction. j 
We are talking about irreparable damages in terms of loss. Not 
our manufacturing costs; they are not in issue here. 

i 

BY MR. LOEVINGER: ' 

Q Approximately how many cigarettes does $17 million 0?: 

t—*j 

worth of sales represent, Mr. Cohen? Oj 

<Ti i 

MR. KRASH: What is the question? GO I 

vl ! 

BY MR. LOEVINGER: I 


Q Approximately how many cigarettes does $17 million ■ 


wofch of sales represent? 


MR. KRASH: 


mean in unit sales? 
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MR. LOEVINGER: I don't care; packages or cigarettes^. 
MR. KRASH: Are you talking about packages? Units? j 


What? | 

MR. LOEVINGER: 1 asked him how many cigarettes. j 

4 

MR. KRASH: Units? j 

I 

MR. LOEVINGER: Yes. 

THE WITNESS: This is an estimate: it would be on 
the order of 4-1/2 billion cigarettes. 


MR. DYK: Can I just add my objection to Mr. 


Loevinger's. 


MR. KRASH: There is no question pending. 

BY MR. LOEVINGER: j 

Q It co3ts you something to distribute your cigarettes 

j 

doesn't it? i 

A To distribute them? ; 

i 

i 

Q Yes, out of your gross sales, at least some pro- ; 
portion of that goes to the cost of distribution, doesn't it? j 

A Yes, it does. i 


And you have cost of overhead and general admini¬ 


stration? 


A Yes. 

Q And these costs have to be allocated among your 

various products? 


A Yes: 
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manufacture, distribute, and sell 4-1/2 billion cigarettes? j 
A This is not an area that I know; I am in the j 

advertising part. This is manufacturing. I just don't know j 
that. _ I 

Q Don't you attempt to draw any correlation between 
the amount you spend for advertising and the amount you receive 
in sales of your products? 

A I personally don't. The part I know is the adver¬ 
tising. There are many departments in the company and this 
area is not mine. 

Q Doesn't the question of the profitability of the 

i 

advertising expenditures every arise in a discussion of 

I 

advertising budgets? i 


A Yes. 




Q Don't you attempt to allocate your advertising 
dollars tc the areas where it was thought that they will 
return profit to the company in sales? 

A I think the answer to that is, yes. 

Q How can you do this without knowing what the 

relationship between sales and advertising dollars is? 

A Well, somebody is responsible for this, obviously, 
but this is not my department. I am not pretending ignorance 
1 just know my function is to get the ads, get them in the 
media. And how the costs are allocated is somebody else’s 
b 3 .s i c p roi. > 1 e m. 


I 

I 



i 

i 
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Q Simply to look at your Silva Thins figures, Mr. 

Cohen, you are spending $14 million a year in advertising 
in order to produce $17 million a year in sales. Isn't that 
actually a loss operation? 

A VJhen you are introducing a now brand, and this 
is relatively new, people do spend more on advertising than 
they get back until the brand is established. This is certainly 
no secret in any business. This is called investment spending 

But I must answer you, I don't know whether it is 
close to a breakeven or a loss or not. But I do say that this 
is standard procedure in launching new products. 

Q Just from your knowledge of company operations, 
isn't it fairly apparent to you that up to now Silva Thins 
have been a loss operation? 

MR. KRASH: Do you know? 

THE WITNESS: I don't know, no. 

MR. KRASH: All right. 

S¥ MR. LOEVINGER: 

0 Give us an informed estimate, 

MR. KRASH: Do you know? 

MR. LOEVINGER: I am asking him — 

MR. KRASH: Just a minute. Do you know if it is a 


! $ 

I S 
! ^ 

| Cft 
I <© 

! O 


loss ? 


THE WITNESS: I don't know. 
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BY MR. LOEVINGER: 


37 


Q On the basis of your years of experience in the 
advertising business, your five years as a top-ranking 
executive of American Tobacco Company, isn’t it your" best 

* 

estimate that Silva Thins had got to be a loss operation on 
the basis of the figures that you know? 

MR. KRASH: Don’t answer. Counsel is arguing * i 

I 

with the witness. You have answered as best you know. 

| 

MR. LOEVINGER: You certainly had plenty of argu- 
ment with our witnesses. Do you refuse to answer that j 

question? 

MR. KRASH: Is there a question pending? 

MR. LOEVINGER: Yes. 

MR. KRASH: The witness answered the question to j 
the best of his knowledge. 

BY MR. LOEVINGER: 

Q Are you being harassed, Mr. Cohen? 

MR. KRASH: The witness said he didn't know, and you; 


are continuing. 

MR. LOEVINGER: 1 ait asking him for an informed 
estiroate. He is a top official of the company. 

Can you give me an estimate? 

MR. KRASH: You don't know, do you? 

THE WITNESS: I don't know, no. 


! 



i 
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BY MR. LOEVINGER: 

Q Nobody ever discussed the subject with you in the 
company? 

A No, they haven't. 

Q Nobody has ever told you whether your advertising 
was producing a profit for this brand; is that correct? 

A That is correct. 

Q Has anyone ever suggested to you whether or not 
termination of advertising for Silva Thins in 1970 will pro¬ 
duce a profit or a loss for the company? 

A Has anybody discussed this with me? 

Q Yes. 

A No. 

Q If you stopped spending $14 million for advertising 
in 1970, don't you think that the company would make more money 
than if it spent it during that year? 

A I don't think you ever make money by stopping 
advertising, if that is the thrust of your question. To 
sell goads you will have to advertise them. 

0 But for the year 1970, don't you think you would 
make more money if you didn't advertise Silva Thins at all? 

A I don’t think so. 

o well, you would at least stop the loss, wouldn’t you’ 

* 

MR. KEASHi What loss. There is no predicate for 

that. H-i in misleading you, Mr. Cohen. There is no evidence j 


Q 

a 
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there were any losses. 

BY MR. IOBVINGER: 

Q Is there any evidence, Mr. Cohen, that the company 
has ever made a profit selling Silva Thins? 

14 I 

MR. KRASH: You mean to date? 

MR. LOEVINGER: To date. 

BY MR. LOEVINGER: 

Q To your knowledge has the company ever made a profit 
selling Silva Thins to date? 

A I don't know. 

Q Do you know any basis on which to estimate whether 

or not the company will make a profit selling Silva Thins 
during 1970? 

A I don't know. 

Q You haven’t any idea? 


Q You haven’t any idea whether or not the amount you 
plan to spend for advertising Silva Thins will or will not 
produce a profit in 1970? Isn't that the case? 

A Yes, sir. 

Q Thank you. 

Now, I take it that despite the somewhat carefully. 


if I may so describe it, system for the dissemination of 


information within your company, you are aware of the U. S. 
Surci&on General’s Adv.iscry Committee on smoking and health 
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and the report it issued on January 11, 1964, are you not? 

MR. KRASH: We object to that. He is obviously 
here as a witness on advertising; he is not an expert on 
health, smoking. I realize your witness — 

MR. LOEVINGER: Your objection is noted. 

3Y MR. LOEVINGER: 

Q You are aware of this report, are you not? 

MR. KRASH: Of the publication of it, is that what 
you are s-^king him? That there was such a report? 

MR. LOEVINGER: If the witness doesn't understand 
the question, I suggest he ask me to clarify it. 

MR. KRASH: Is your question whether he is aware 
of the existence of such a report? 


3Y MR. LOEVINGER: 

Q All right. Are you aware of the existence of such 
a report, Mr. Cohen? 


! 

i 


Yes. 


} 


Q And were you aware at the time it was'issudd or about 

j 

the time it was issued that it was issued? 

A Yes. ij. 

Q It ’was widely reported in the press; you couldn't q 
miss that, could you? Isn't that correct? g 

A Yes. | 

MR. LOEVINGER: Kill you nark this as NAB Exhibit j 

I 
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3Y MR. EOEVINGER: 

Q Showing you a document marked NAB Exhibit 35, 

Mr. Cohen, which is the NAB Code News for February 1964, 
have you ever seen that before? 

A No, sir. 

Q You never have? 

A No. 

Q Where were you working in February 1964? 

A I was still at S8C&B. 

Q What were you working on? 

/ 

A 1 was working on the Pall Mall account. 

0 Were you paying any attention to the television 

codes then? 

A Insofar as they affected us. I don’t remember any 

particular reason for paying any attention at that time. 


Q 


Weren’t you aware that almost immediately following! 


the Surgeon General's report in January 1964 the NAB Codes 
did establish new standards for cigarette advertising? 

A I was aware of it, yes. 


»**> 

o 


Q Were you aware of the statement that is quoted ^ 1 

© ! 

there — 

A -Quoted where? ; 

0 Of the code director that the coda changes ware 
only a sicnificnr.t first step and that the cigarette question j 
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A I don't remember that. I 

I 

I 

Q Have you been aware since then that cigarette j 

I 

advertising has been under continuous examination/ discussion,! 
and review by the NAB Codes, by government agencies, by 
Congress, by broadcasters, and by many others? 

A Wo have been aware of this. 

Q Isn't it the fact that since then there has been 
a continuing discussion, even argument, and a continuing 
disclosure of new data concerning the relationship of 
cigarette smoking and health? 

MR. KRASH: Objection. You don't know anything 
about that area, do you, smoking and health? 

MR. LOEVTNGERs Just a minute. I object to you 
instructing the witness what he knows. X have never 
heard a more blatant instruction to a witness in my life. 

MR. KRASH: You are hearing it now. 

MR. liOEVINGER: I am outraged. I think it is 

wholly improper. When X want to examine you, Mr. Krash, I j 

! 

will call you as a witness. i 

MR. KRASH: Just a minute. You quiet down while I | 


am speaking. Give me the Courtesy of letting me speak. I hav$ 

4 

an objection — GD 


MR. LOEVINGHRi I didn't object. You told the 

witness what he knew. 

MR. I'RASR: Just a minute. 1 object to any line 


J-* 

O 

** 

<*> 

S3 
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of questions of this witness respecting the smoking and 

health issue for which the witness has not be qualified as an 

expert. | 

MR. LOEVINGER: Did you. follow that rule in the i 

* i 

eramination of our ‘witnesses . j 

MR. KRASH: X made my point. If you want to \ 

i 

proceed, go ahead. The witness is not qualified as an. expert i 
on smoking and health. j 

MR. IjOEVXNGER j 1 didnit contend he was. Read 

! 

the question to the witnesss, please. I 

(Question read.) j 

MR. KRASH: I object to the form of the question, j 
Would you rephrase it? X don't understand it. Do you under- ! 
stand it? 
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assume that you have made it your business to try to keep 
informed about matters that relate to your full-time professional 

t 

occupation, have you done so? 

A Yes. 

Q During that period in periodicals, in some of the 

periodicals you have mentioned and in others there has been a 
continuous flow of reports about contentions, arguments, 
allegedly scientific disclosures, reports of government 

> 

I 

agencies, in fact a very great number of new reports concerning 

i 

the relationship between cigarette smoking and health, has j 
there not been? 

MR. KRASH: 1 object to the form of the question, i 

You have asked so many things there I don't see how any 
witness can answer that. I assure you that question is not 


;( 

: i 
H 


susceptible of being given a fair answer. 


(Question read.) 

MR. KRASH: Do you have a specific report in mind 
want to esk him about? I wouldn't object to that. 

MR. LOEVINGER: We will get to that. 

THE WITNESS: I must ask too, there are so many 
things there, I am sure that some, in the normal course of 
reading, any literate person, I hope I am one, reads them. 
But I don’t know which specific category. 

BY MR. LOEVINGER; 

o There have been many news reports — 


you 


i 

l 


i 

[ 
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A I read the newspapers, yes. 

Q There have been many, many news reports about the 
relationship between cigarette smoking and health, haven’t 
there? 

A Yes. 

Q There has been a continuing debate in Congress 

about this, ha3 there not been? 

MR. KKASH: what do you mean by continuing debate? 
You mean all of tha time? 

MR. LOEVINGER: Off and on since the Surgeon 
General’s report this subject has been discussed in Congress, 
hasn’t it? 

THE WITNESS; Ye3. 

BY MR. LOEVINGER: 

Q And you are aware the the FCC, the Federal Com¬ 

munications Commission, has considered it,hasn't it? 

MR. KRASK: Smoking and health? Is your question 
that the FCC considered smoking and health? 

MR. LOEVINGER; If the witness doesn't understand, j 

i 

I e;;pact him to tell mo so. j 

t 

! 

MR. KRASH: 1 object to the form of the question asj 

i 

misleading the witness,. 

BY MR. LOEVINGER: j 

C The FCC has concerned itself and issued reports 

and orders relating to cigarette, advert;'.Ding, founded on the 


a 

QD 

C 

© 

© 


http://legacy.library.ucsf.ed ^tidi'kfeORap@/$difa/w.industrydocurnents.ucsf.edu/docs/jtxl0001 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 




47 


!i 

!! 

i! 






FCC's alleged data relating to cigarette smoking and health. 

ME. KRASH: On whose data? 

MR. LOEVINGER; On data which the FCC referred to. 
THE XflTNESS: I am not aware of FCC issuances on 
this subject. 

BY MR. LOEVINGER: 

Q Are you telling us you are not aware the FCC has 

ever issued a decision, or order relating to cigarette ad¬ 
vertising specifically? 

A I don't know of any on cigarette advertising. 

| 

Q On broadcasting? j 

A No, I am not aware of that. I 

| 

Q As far as you are aware, the FCC has never issued j 

j 

a specific order or notice relating to cigarette advertising j 
on television or adio. Is that correct? , I 

A I am not aware of it. It is something you mean thjt 
Z. don't understand. 

Q Are you aware that during the period since the 
Surgeon General's report that there has been soma continuing 
problem concerning the fora and contents of cigarette ad¬ 
vertising? 

MR. KRASH: I object to that as really so vague. 

Who are you referring to? What are you trying to ascertain from 

55 *■? £'^nG 3 Of. ? > 


i 



j 

i 


MS. LOEVINGER: Would yen like to have roe examine 
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you first, Mr. Krash and then get to the witness? 

MR. KRASH: No, I think the questions really are 
so vague that they are not susceptible of being answered. 

I object to the form of those kinds of questions. 

MR. LOEVINGSR: You have your objection. 

Can you answer the question? 

THE WITNESS: You have to read it back to me. 
(Question read.) 

HR. KRA3II: What problem are you talking about? 
THE 'WITNESS: I can't answer that. 

BY MR. LOEVIKGER: 


Q Haven’t your advertising agencies come to you 

with the cigarette advertising, and your cigarette ad- 
varsiting programs, from time to time, since the Surgeon 
General 1 s report and told you there were standards they had 
to meet relating to the content of those ads? 

A We have had discussions on the contents of ads, 

yes, on cigarettes. 


Q 

been made 
any kind? 
A 
Q 


whet cr? 


In the course of those discussions has any reference 
to the existence of any standards or guidelines of j 

d 

2 

O 


Standards of whose? H 

"4 

O 

Of any kind. What have they said to you? 


MR. KRASH: During all of the years since 1964, 


7.1 of the things said to him by the agencies about 
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standards? 


BY MR, LOSVINGERj 


Q Save any of your advertising agencies at any 
time, since 1964, said anything to you about cigarette 
advertising guidelines or standards? 


A Yec 
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Q Now, what is the first such reference that you 
remember as nearly as you can place it. 

A Just am not prepared to remember that. 

Q Can you remember any communication with any of your 

advertising agencies concerning cigarette advertising and 
applicable standards and/or guidelines relating thereto? 

A Can I think of any? Yes. 

Q h?i right. What can you remember about this? 

A Well, it is hard to remember the various brands 
and problems there have been. There have been, broadly, when 
anything in the opinion of the people who handle standards 
and practices had anything that seemed remotely connected 
with health it was changed. I can't think of any specific 

instances. The brands basically have to relate to taste and j 

j 

claims in that area. This is when in their judgment anything j 
seems to tend in that area — I can't remember what they 

i 

were. In any case, whatever they were was resolve or the j 

advertising wouldn’t be on. But this would have been with fch$D 

CE 

w* 

© 


t 

A 


agency standard practice people at the networks. 

Q You wouldn't get involved in it? 

A MOt unless there were a question in the discussions,j 

in whatever change was made, yes, because it would be made only 

j 

with my approval. j 

Q You mean change in the contents of the ad? j 

A Changes in copy, yes. j 
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Q All changes in copy of the ad have to be cleared 
with you? 

A Yes. 


Q 


Well, this did require them to tell you the reasons j 


for the changes, then, didn’t it? 
A Sure. 


f 


Q And from time to time there were changes related to j 
applicable guidelines and standards, were there not? 

A Yes. : 

| 

Q Didn't you understand that all health claims had 
been effectively forbidden in cigarette advertising? 

MR. KKASH: By whom? } 

THE WITNESS: There are no health claims — I can 
speak only for my own company — in any of our advertising. ; 

BY MR. LOEVINGER: j 

i 

Q Didn't you advertising agencies tell you in sub- j 

t 

stance that you weren't permitted to make such claims in I 

cigarette advertising? 

A This is know, yes. 

Q And haven't you also been told in substance that 
when you refer to either tar or nicotine, certain specific 
disclosures have to be made? 

A Yes, about the amount of tar and nicotine. This is 
a relatively recent decision. i 

Q How recent? Do you have anv idea? 


do 

00 


* 

o 
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A Oh, within the last few months. I don't know the 
exact date. j 

Q Do you remember who first told you that? 

k It was not told to me; it was told to our product 

manager and I am sorry, I don't have the first date it was 
done. Let me see if it shows here. 

I 

it must have been early in *69, Mr. Loevinger. j 

Q Do you know who told you? j 

I 

i 

MR. KRASIi: What is the question? Told him what. 

THE WITNESS: The disclosure of tar and nicotine. ij 
don't remember who told me. j 


BY MR. LOEVINGER: 


Q Let me go back a minute. After the NAB adopted 
standards, or after the Surgeon General's report came out, a 
group of tobacco companies got together to formulate a 
cigarette advertising code, did they not? 

A That is correct. 

Q This was about April, 1964. 


R American Tobacco Company was one of those that 

participated, was it not? 


00 

00 


-I 

8 


i 

j 

i 


i 

I 


j 

i 



Q 

V US Ci*. Out 


j 

i 

xid you sought antitrust clearance from the Department 
for that code, did you not? 

•um not aware of that. I was not at American i 
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Tobacco Company on that date. Hr. Lcevinger. 

MR. I/)EVTNGER: Would you mark this as NAB Exhibit 


36, please. 


(The document reffered to was marked! 


NAB Exhibit No. 36, for identifi- j 

i 

! 

cation.) 

BY MR. LOEVXNGER: 

Q Showing you a document marked NAB Exhibit 36, 1 
ask if you have ever seen that document or a copy thereof 
before? 

I 

t 

A No, sir, X have not. 

Q Have you ever been advised there was such a document I 
in existence? j 

j 

A No, sir. j 

Q You don't know anything about it. j 

} 

A I heard it raised at the hearing on Friday. That 

{ 

was the first time I had heard of it. I have never seen it. j 

Q What was your relationship to the Tobacco Advertising 

i 

Code? I 

MR. KRASH: By "your," do you mean hi3 personally 
or American Brands? 

BY MR. LOE w TNGEP: 

Q What was yours personally and that of your company? i 
A x was the representative who went down from the 
American Tobacco Company to the Code to present our advertising 


QD 

GO 

V-k 

o 

s 
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to Governor Inliner. 

Q What is the correct name for that organization? 

A Cigarette Advertising Code. 

Q You were the American Tobacco Company representative 
to the Cigarette Advertising Code? 

A On the advertising aspects only. 

Q Now, were you aware of the provisions of that code 
at that time? 

i 

A Yes, I was. 

Q Do you remember any of them? 

A No. X remember the main thrust, but I don’t remember 



the code itself. It has been sometime. 

Q Tell us what you recall of it, please. 

MR. KRASH: Mr. Loevinger, I haven't objected up to 
now to these questions about the cigarette advertising code 
but I think it is an utterly irrelevant excursion. I wonder 
if you could indicate what you think the relevance of this 


is. 


! 


MR. ROEVXMGER: X expect to indicate to the court, j 

i 


Mr. Krash. 

MR. KRASH: 1 will let the witness answer this, 
at some point I will call a halt. 


but 


MR. LOEVING3R: This is a discovery deposition, and j 
we are entitled to inquire not only as to all matters that arei 
admissible or might be: admissible, but as to all matters that 
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raight lead to the discovery of admissible evidence. 

MR. KRASH: I understood you are taking this for the 
purposes of preliminary injunction hearing, is that right? 

MR. LOEVINGER: I was told this morning you didn’t 
regard yourself as so limited and 1 don’t think we are any 
more limited. 

MR. HAWKE: You agree that limitation is of the 
depositions. 

MR. DYK: We do not agree. We believe the depositions 

are limited, though I am not saying that Mr. Loevinger is i 

I 

( 

limited in this respect. \ 

i 

MR. BODELL: without commenting on the applicability I 

i 

t 

of the limitations to this specific line of questioning that j 

i 

is being pursued now, the Federal Trade Commission does j 

consider the depositions limited in accordance with the letter! 

i 

that Mr. Wo1lenberg sent to J. McGuire. ; 

MR. LOEVINGER: Would you read the question? 

(The Reporter read the pending question.) I 



BY MS. LOEVINGER: 

Q Referring to the Cigarette Advertising Code. 

A It has been some time, but it was, I think, there 
were provisions against appealing to youth, or showing that 
cigarette smoking was sophisticated, I don’t remember the 
exact words. We had certain restrictions on models on tele¬ 
vision. They had to not only look 25, but be 25. It is 


i 

l 



i 


http://legacy.library.ucsf.ed8diit'MilTttffiffl/|(MWvw.industrydocuments.ucsf.edu/docs/jtxl0001 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 



mp7 


! jl very difficult for me to recall these. 

ij 

- i’j 0 I understand. There were sanctions for violation of 

1l 

;; 

jj the Code, were there not? 




7 

3 

'4 


TO 


;i 





A Yes, there were, 

Q in fact the Code could impose what was called 
liquidated damages not to exceed $100,000 for the violation? 1 

is that correct? ! 

i 

A Yes• | 

i 

Q And how long was the American Tobacco Company a i 

? 

member of that Code? i 

| 

t 

A I think for approximately two years. Do we have j 

the exact date? August 9, s 67 e was the date we withdrew. So ■ 

whatever the date was that it started we were in at the j 

( 

beginning. ! 

MR. DODELL: Excuse rar, Mr. Cohen, could you keep 


your voice up. i 

THE VJITMESS: I will try. I am sorry; it is getting: 
a little worn. j 

MR. ADDER: Too much tobacco smoke. I 

BY MR. LOEVINGER: • 


Q American Tobacco Company withdrew from the Cigarette; 


Advertising Code on or about Aug 
A That is correct. 

0 As the Code represents 
discussions within the cocpaisy p: 


3 , 19G7? 

ive, were you involved in 
aceding your with withdrawal 


| 

8 

** 

3 
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A No, I was not. That was a decision of the then 
president. 

Q Who was then president? 

A Mr. Walker. 

Q Did he just — did he advise you that the con^>any 
was withdrawing? 

A He did. He wrote a letter to the Code resigning. 

HR. XRASH: Excuse ms, Mr. hoevinger. I think 
probably there was an error inadvertently a minute ago. I 
think you referred to the witness as the Code representative. 
I did not understand that to be his testimony. I could be 
mistaken about that. 

THE WITNESS: On advertising matters. I was not 
the — the legal matters, of course, it was the legal depart¬ 
ment. But I went down there with the advertising to present 


?fxi 


it. 


OD i 
OD; 

Sj 
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BY MR. LOEVINGER: 

Q How ware you advised of the American Tobacco 
Company's withdrawal from the cigarette advertising code? 

A The management decided to withdraw and so advised 

me. 

Q How did they advise you? 

A In person, as I recall. 

Q Who advised you? 

A Probably Mr. Herman. 

Q I thought you just said Mr. Walker was president? 

A Well, he was president, and Mr. Heiman was 

executive vice president at that time, 

Q Do you recollect — 

A He was still my superior. 

Q Bo you recollect being advised of the withdrawal? 
A Oh, yes. 

Q What did Mr. Heiman say to you?- 

A I don f t remember. 

Q Dion 1 1 he give any reason? 

A Well, the reason was contained in Mr. Walker's 
letter which was sent to Governor Miner at the time. 

C Did von see the letter? 


Qoi 

M' 

2 : 

ft 


Did Mr. Heiman talk to you about the letter when 
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A No. It was just composed and I received a copy 

of it. 

Q Did Mr. Heiman talk to you about it or didn't he? j 
I haven't got that clear yet. 

A No, he did not. 

Q Mr. Eeiraan did not talk to you about it? 

A No, except to say here is v?hat we are doing and the! 


reason. 

Q He just handed you a copy of the letter? 

A No, we discussed the letter and what it meant. 

Q What was your discussion with Mr. Hairaan on that 
occasion? 


A Well, simply a reiteration of the facts contained j 
in Mr. Walker's letter which said that there was a duplication! 

i 

I 

in the cigarette advertising code and the NAB Code, and it 

i 

i 

was a cumbersome procedure, which it was, and the same basic j 

i 

f 

rules were in both and that is winy he withdrew. 

1 

Q Actually the cigarette advertising code also 

i 

covered the print media, didn't it? j 


A 

Q 

doss it? 
A 
Q 


Yes. 

And the NAB Code does not cover the print media. 

If does not. 

Did vou have any discussion with him about that 


i 

<b 

C* 

© 

<1 

v* 

OJ 
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Q Did you have some meetings with officials of the 

NAB Code several times during the latter part of 1967 and 
after your discussion with Mr. Heir-um? 

A Did I personally, Mr. Loevinger? 


A I don’t recall them. I may have. 

Q Actually as early as April 1967 you had some 

correspondence with the NAB Code people, didn't you? ■ 

i 

A May I see that? I don't know. j 

J 

Q 1 am showing you NAB Exhibit 9. 

A I am sorry to take so long. It has been April 

'67. I remember this letter. 

Q This is a copy of a letter that you received? 

A Yes, from Stockton Keiffrich. 

It refers to —- the chief thrust of that is the 
sport section, and there was I recall now at the time some 
question about people in television commercials engaging in 
heavy athletics and they had gotten to the point where they ^ 
ware even considering golf too strenuous and this was part 2 


of that. 


Now is this letter a substantially accurate resume ; 


or summary of tho matters that it recites? 


hiis is the letter that " received from Stockton, 
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Q Well, you have just read it. So far as you can nov 

recollect, does it accurately set forth the things that it 
refers to? 

A Yes, as far as 1 know, it is fairly a quick 

reading, but I would say it did. 

Q On page 2 of it it says "Tar and nicotine 
statements: Code authority staff interpretations previously 

explored with you continued unchanged." Does this refresh 

( 

your recollection that you had in fact prior to that time i 

discussed the question of tar and nicotine disclosures in 
cigarette advertising with the Code? j 

A I don’t recall that specifically, that we had. 

* 

This may have been a general tar and nicontine, if you do I 

i 

it. I don't recall any actual questions that we had. This ; 

i 

may have been just a general guidance thing. 

Q You don’t recall whether or not you had any 

such di.scussion? I 

i 

A I don't recall any specific discussion, no. ; 


i 



\ 
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BY MR. LOEVINGER: 


62 


Q In October of 1967, Mr. Cohen, you were in your i 

j 

present position, were you not? i 

i 

A In October ‘67, yes. " | 

'I 

Q Who was Mr. W. J. Moore at that time? ; 

MR. KRASH: You mean what position did he occupy? 

BY MR. LOEVINGER: ! 


Q Was he your assistant? 

A I forget the exact dates, Mr. Moore is here, but 
he was my assistant. I think he was at that time. 

Q Showing you NAB Exhibit 10, which is apparently a 
memorandum to him, I ask you if you have seen that before. 

A I obviously have seen it, my name is on it. 

Do you mind if I read it? 

Q No, please do. 

A All right, sir. 

Q Have you seen that before? 


A Yes. 

Q Did you see that at about the time it came in? 

A Yes. 

Q I believe that transmitted a letter to your adver¬ 
tising agents for Silva Thins from the Code Authority, which did 
refer to tar and nicotine statements in cigarette advertising ! 
as contained therein, did it not? 


G0 
CD 

H 

O 

M 
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Q Wow showing you a document marked NAB Exhibit 4, 
which appears to be a letter to you dated March 14, 1968, I 
ask you if you recognise having seen, that before, 

A Yes, sir. 

Q Sir? 

A Yes, I remember it. 

Q You remember that? j 

A Yes. | 

Q Does that refresh your recollection as to the events I 

! 

I 

referred to therein? j 

A Yes. i 

j 

Q Did they occur substantially as related? i 

j 

A Yes, but I think 7. should explain that the sub- j 

f 

mitting of commercials to tha networks and to the Code direct-; 
ly proved to be very cumbersome and the policy about this 
time or one policy was to submit them to the networks because j 
it was my feeling, and this was ray decision, that the NAB j 

is the trade association of tha broadcasters, and should deal : 
with them just as I dealt with the cigarette Cede, since it 


was our association when we ward in it. So that is the 
radson for th® procedure. 


cr 

QD 

h* 
O 

3 

*3 

Q That does refer to the fact, does xt not, that on 
November IQ, 1967, that you had a meeting with Code author!- i 
ties and did agree to submit to the Code authorities all 


co ivzri& v c s. 'i a is ' z n _t a si 
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A Which are affected, yes, j 

Q YJhich you know or had reason to believe ware af- j 

fectad by the provisions of the cigaratte advertising guide- j 

i 

lines or the Code. Is that correct? j 

f 

A That ia correct. i 

Q Are you telling us that subsequently you decided to 


that change, that procedure? 

A And to leave that function whore it rightly belonged 
with the networks. Now they might prefer us, as they did on 
one occasion, to say discuss it, and we did that — not we 
but our agency. 


r 

l 

I 

I 

1 

i 


i 

? 

! 


Q Did you ever advise the Code that you were changing | 
that procedure? , 

A Ye3. I 

Q When? ! 

A At the time it W£3 done. I don't remember the j 

exact date, Mr. Loevinger. But I told them this is the way i 

j 

we would function. I 


Q Who did you toll? 

A I believe Stockton Relffrich. 

Q When? 

A I don't remember the date. 


a 

CD 

M 

O' 

i 

ft 

09 : 


Q What did you say to him? 

A I riaid this is basically whet I have said to you. 




a our opinion that tha networks aro responsible for 
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clearing material which we send them and if they have any 
questions, this was not my affair, but I assumed they would 
discuss it with the Code. 

Q Since that time you have not submitted any adver¬ 
tisements to the Code for clearance. Is that correct? 

A Well, I think I should — I think the word 
clearance -- it is fair to say that when there was a ques¬ 
tion on the Pall Kali ad which one of the networks requested 
that we discuss with the Code, the president of one of our 

advertising agencies and his product manager or management j 

i 

supervisor, rather, at the agency went over and worked out tliej 

j 

problem with Helffrich and it was than in turn satisfactory j 
to the three networks. j 

Q But the American Tobacco Company or American Brands I 
has never undertaken to subirJLt an advertisement directly to 
the Cods authorities. j 

A Not that I remember. j 

I 

Q Now IIAB Srhibit 10 contains a transmission to your j 

agency of a communication regarding the Silva Thins ads, does ; 
it not? j 

A Is this the one X have here? jjj 

Q Yes. Tha number is marked in the upper righthand 


corner. 


Oh yes, Yes. 


M 

a 


anu rj.iiov 


it not, in substance, that the 
in the Silva Thin ads are 
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unacceptable under the Code? 

A Well, I don't know how this v?as worked out. Ob¬ 
viously it was, because that i3 the copy that is hare. 

Q That is what you vrere advised in October 1967. 

A That is in thi3 latter, yes. 

G That was approximately the time you introduced 
Silva Thins, is that right? 

A That is correct. 

Q Then in April 1968 didn't you get a copy of a letter 
that 1 show you that is marked NAB Exhibit 11? 

A l'e3, sir. 

Q Is that correct? 

A Yes. 

Q You remember that. 

A Yes. 

Q And then did you finally get a letter, a copy of 
which is marked Plaintiff's Exhibit 58, which is from 
Brsren to Norman Craig a Kummel, dated April 18, 1968? 

A Yes, sir. £ 

Q Do these three documents that you have concerning 
which you have just testified refer to the same Silva Thins 
advertising that has continued to ba broadcast since then? 

A To the same basic advertising, yes, sir. 


a 


Q Is that — i 

A The words are the same. Tho pictures may be a little! 
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6? 

different, but the words used then ana now are about the same. 

Q Is that the advertising that is in issue in this 
lawsuit, the Silva Thins advertising? 

A Is this in issue in our conplaint? 

Q Ye3, is this the advertising that we are talking 

about here? 

MR. KRASH: You mean is this the currently run 
advertising? 

THE WITNESS: Yes. 

BY MR. LOSVIKGER: 

G Is this fcha advertising that is the subject of the 
litigation we are now engaged in taking depositions on? 

A I take it it is, yes, sir. 

G So far as the record shows then this advertising 

is essentially tfcs first advertising that you offered for 
Silva Thins when they wore introduced, right? 

A Correct. 

Q It was rejected by the Code on October 17, 1968, 
as unacceptable, misleading — 

MR. KRASH: Khan? That is October 17, 1967. 

MR. EiOEVIHGER: '67, I’m sorry. 1 stand corrected. 

And. again on April 4, 1968. 

MR. KRASH: V7as your quastion complete? 

U -. J'iR . LiOi / i i Cl* -A , 


3 


/■.fftl:? 
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A Yes. 

Q Then on April 18, 1968 the Cod9 Authority said it 
would not pursue the objections, but that this decision is 
subject to re-evaluation. 

Ian 1 t that right? 

A That is what it says, yes. 

Q And you have never had any subsequent communication,j 
approval, or other indication of Code Authority viev/s with I 

I 

repact to that up to the time of tills lawsuit. Isn’t that 
right? 

A I think that is correct, yes. j 

I 

Q Hoi-/ this advertising that is referred to in th5.s j 

correspondence, is this the only kind of advertising you have ; 

I 

done on behalf of Silva Thins? j 

A Yes, sir. 

i 

Q Haven't you had spot ads for Silva Thins? 

A They would be the same encept instead of running i 
them on the network, you run them on the local stations. It 

\ 

would to the same material, Mr. Lcsvingsr. 


Ce 

QD 
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Q Since this record is being made for someone who is ! 

I 

not necessarily familiar with the broadcasting industry, will ! 
you please explain for the record what spot ads are and network! 

I 

! 

ads? 

A The difference simply iba t the network, chiefly 
the major nstworks, KBC, CBS, and ABC, we broadcast on 1E0 

to ISO stations and spot broadcasts is whore you buy the market! 

| 

by market and it is put in at different times throughout the j 

i 

country. j 

i 

Q In what markets are you using Silva Thin spots? j 

i 

A I don’t know. We buy them off £Rd on in flights, \ 

so that I don't knGw if any are currently running, Mr. 

! 

Loevingor. I don't have the schedule with mo. There have 


been, it has never been a major part of the operation, the 
network broadcast part of it. 

Q How Hr. Cohon, on© of our associates said he saw 
a Silva Thin ad the other evening that did not have any 

reference to tar or nice tins. 

Is there any such ad running? 

A Hone to a? knowledge. 

g i 

Q You are nest aware of any such advertising? j 

A I ara totally unaware of it. It is the only 
story vre have and I don't know of any ccsaiorcial like that. 

O Are there any Pall Hall ads being broadcast without ! 


Ot 

QD 


}»*7t v ri ^ y> fr n -.j '. 2.' £ i'\C r. : < £? 1 ‘. !’> Q*? 
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A No, sir. 

Q None at all? j 

i 

A Rone at all. 

j 

Q When did you start the current line of ads - with j 

i 

Pall Malls that referto tar and nicotine? ! 

i 

A The current ad that is on started at the end of 1968J 
It has bean running all through *89. 

j 

Q Did the ad prior to 1368 refer to tar and nicotine? j 

j 

A Let me refresh my memory. 

i 

[ 

Would you excuse ae a second, Mr. Moore has the 

j 

I 

i 

Surely. Feel free to consult any references or ; 


list. 


people. 

A The first date of the tar was October 18, 1968. 

Q October 18, 1968. 

Prior to that tine you were advertising Pall Malls 
without reference to tar and nicotine. Is that correct? 

A That is correct, sir. 

Q Have you observed any differences in the volume g 

of sales since October 18, 1869, in the sale of Pall Malls? C 

lr 

V 

A Yes, sir. ^ 

Q What has that been? 

A Beginning in December I think it was of I960 and 
continuing' until the present tics the sales of Pall Mall which 
v.rere doclinirg in the previous year have been increasing at the 
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i rate of approximately ten par cent a month and this has 
; continued throughout 1969, 

s: Q Is that Pall Kail Golds? 

, A Pall Mall Golds. 

Q What about Pall Mall Beds? 

A Pall Hall Red has been decreasing at almost a normal 
eight or nine par cent rate- that just keeps contining that 

ii way. 

Q Are you using any spot ads for Pall Malls? 

A We use some on the sane basis that we did on Silva 
Thins, occasional flights in certain &arkets. 

Q So you know what the copy for those spot ads is? 

A They would he identical to the network. 

Q You have no other types of ads running for 
: Pall Malls now? 

A No, sir. 

Q So you advertise other brands of cigarettes? 

A Yes, we do. £ 

Q What other brands? 

A Tarryton. Carlton, Lucky filters, and of course 

! Pall Mall and Silva Thin — you rasntioned Pail Mall and Silva 
Thin of course. 

Q Yes. 

L 1 think those are the main ones. 

Q Are you using tor and nicotine roforeaces in tins 


2 

>3 

tn 
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> |j advertising of any of those brands? 

'■ h A Yes, in Carlton. This ia not in broadcast at all, j 

i it is in print only. ' 

- 1 Q How about Tarry ton? - i 

:! *j 

% i; A Tarry ton does not have any tar claim. j 

! i 

- Q Is fch&t being broadcast? Are you advertising 

i on broadcasting? j 


A Yes. That is in broadcasting, on the same basis 
as Silva Thin and Pail i;lall. 

Q How about Lucky Filters? 

A Not on the air. 

Q Kow long have you been advertising Tarryton on the 


air? 

A Lou are speaking now of television only? 

It started of course in the radio days. I would say 
in radio in the early forties and in television certainly 
for the last ten years. 

Q Are tha sales of Tarryton increasing or decreasing? 
A At the current tiae they are static. 

Q Has Carlton ever been advertised on the air? 

A Yes, it been. 

Q i7hen? 


OD 

CD 


<1 

<Ti 


A 


;> *•*,/?* ■* y* 


Approxiaately three years ago it was n on spot 
It has not been on network. This is just in a 


i 
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Q Only casual broadcasting advertising? 

i i 

jj A Yes, i 

M ; 

ij Q How long has Carleton bean on the aarket? 

•; A I Just don't know. It would be approximately i 

t! - ! 

ji *63, somewhere in there. 

ij I 

:i Q Are its sales increasing or decreasing? 

( 

A They are presently increasing. I 

;• \ 

Q Have Lucky filters ever been advertised on the air? j 

A Yes, • 

Q When? 

i 

-,•> •- ! 

A =*£.-, s "'it four years ago. 

Q Were they advertised for any substantial period of ; 

tie© or only casually? ’ 

A Casually, j 

Q So that they have been advertised almost entirely in j 

! 

print? ; 

! A They are currently only in print, yes, snail newspaper 

space. 

Q Are their sales increasing or decreasing? 

A Decreasing. 

Q What type of cigarettes are Tarryton? 

A Tarryton is a filter cigarette with an activated 

charcoal filter and there are two version; of it, one is 85 

ailliisotera and one is s hundred. 

Q What type is Carlton? 
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A Carlton is a filter cigarette that is low in tar. 
Q Vfhat: length? 

A Eighty-five millimeters. 

Q Is that what is known as king size? 

A Yes, sir. 

Q What type is Lucky filters? 

A Lucky filter is an 85 millimeter, regular filter. 

Q The 35 millimeter is generally referred to as 

king size, isn't it? 


A Yes. | 

i 

Q 'now there are other cigarettes on the market that j 

! 

are being widely advertised besides those of your company, are i 

I 

there not? j 


A There are, sir. 


Q And many of them are being tested without tar and 

I 

j 

nicotine claims, are they not? 


A That is correct. 


tj What is the largest selling brand of cigarettes 


today? 

A Winston. 

CJ Isn't that being advertised without tar and 
nice tine claims? 

A It is. 


ct 

CD 



q 


v/hat is the nost largest selling trend? 

?all Mull noe-i'ilter red. That is He. 2. 
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)i i 

ij Q They are the ones that are not being advertised at ! 

! 

■ j i 

j: all. Is that correct? 

j; j 

A Yes, sir. i 

•! j 

Q What is the nest largest selling brand? j 

}'■ A I believe currently it is Marlboro. "j 

;[ i 

;j i 

Q Aren't they being advertised without tar and 

i 

nicotine claims? 
i' A Yes, sir. 

H I 

Q I take it that you have consulted with others within! 
■i i 

your company concerning your plans for advertising during 1S7C, 

i 

i have you not? 

i’ 

A Yer», have* 

i 

;] Q And have you considered the possibility that you 

would be required to comply with the so-called new guidelines 
that are set to ba effective January 1? 

A It has been discussad certainly. 

Q And if those guidelines bacons effective, you would 
then have two alternatives, would you not, either to advertise : 
Silva thins and Fall Malls without any tar and nicotine 
elaisas, or to use tha tar and nicotine claims and give all of 


the date required by the guidelines? 

A That is correct. 

Q Hava you made any decision as to which course you 

would follow? 


cc 

QD 

M 

O 

<1 

to 
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CE1C S 


end 14 


j! Q Have you prepared alternative ads that you could 

i j i 

U3e with rot-oecf to either of those courses? 

>f ' j 

A No, sir. ; 

I 

;; __ I 

ji Q You have Bade no attempt to prepare any 

\ advertising at all? 

!i A No, sir. 

Q iVhy not? 

; j A Well, I — 

>\ t 

HR. KRASH: Is that a question as to why he has j 

’■! I 

not made altei’native plans? j 

BY MR. LQEY1KGSR: j 

Q Yes. Why haven’t you made any plans as to what i 

kinds of advertising you will do after January 1? j 

A We simply have not, 1 

Q Row long will it take you to prepare new ads? 

; I 

A Well, normally the creative work takes about two 
weeks and the actual making of the film can take anywhere 

y i 

from si:: to sight weeks with now material. j 

Q Up to the present time you have made no beginning 


toward preparing any new kinds of advertising at all. 
Is that coi'rect? 

A That is corrsat. 
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Q Wow the complaint: in paragraph 22 says that 

the FTC policy statement of October 9, 1969 is identical, 
it uses that word, with the relief asked in the FTC complaint 
issued against your company, and the complaint in para¬ 
graph 23 says that the FTC statement of October 9, 1969, 
is phrased in precisely the same term3 as the complaint 
issued against your company. Is that correct? 

A Yes, sir. 

Q The complaint in paragraph 25 alleges that the 


i 

i 


! 


i 


i 

l 

i 

1 

i 


amendment to the NAb guidelines which is intended to 
implement and put into effect the FTC policy statement of 
October 9, 1969, isn't that correct? 

A Yes, sir, 

Q Have you seen the FTC complain issued September 

2.369, against your company? 

A Yes, sir. 

Q Mien did you see it, by the way? 

A Is this it? 

NR. KliASil: .-are you talking about the proposed 
complaint or the complaint as issued? 


! 


29, 


QD ! 

o < 

W ! 

-d ! 
CJ ! 


MS. ZiOEVXNGERS: As issued, September 29. 

THE WITNESS: This is the first I have seen it in 
actual form. I have known the contents of it, Mr. Loe-vinger. 

BY MR. LOSVINGER: 

Q You huv-z known the contents? 
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A Yes, sir. I 

Q Now the FTC complaint makes certain very i 

specific demands of your company as to the kinds of statements- 

i 

it may make v;ith respect to tar and nicotine in cigarette -j 

advertising, doesn't it? j 

i 

MR, KRASHs The complaint or the proposed ox’der? ; 


BY MR. LOEVINGER: I 

r 

I 

Q The proposed order, which is the relief demanded 

in the complaint? 

! 

A Which one is that? I 

MR, KEASH: (Indicating to witness.) 

| 

THE WITNESS: Right. Yes, sir. | 

i 

BY MR. LOEVINGER: \ 

i 

Q This would direct affect the kind of advertising 

that you do for at least two of the brands that you are in 
charge of advertising for your company, wouldn't it? j 

f 

MR. KRASH: Excuse me a minute. You mean if this ; 
order were entered finally against American? 

MR. LOEVINGER: Yes. j 

m 

MR. KRASH: Not the existence of the complaint, ^ 

2 

but the entry of the order? G+ 


MR. LOEVINGER: Yes. 


THE WITNESS: Yes, it would. 


BY MR.LOEVINGER! 


And the. thrush of the complaint is that the r.ew 
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3ht 


15 


j; guidelines of the NAB — 

: • i 

MR. KRASH: The thrust of which complaint? j 

jj BY MR. LOEVINGER: | 

1: Q The thrust of the American Brands complaint in „ j 

r J j 

ij this lawsuit is that the new guidelines of the NAB in effect j 
ji adopt the relief asked in the FTC proceeding. Isn't that 

i; i 

|; correct? | 

|| MR. KRASH: Don't answer that. That is a legal ’ 

i 

j; conclusion of counsel and you should not answer that. That j 

■' 1 

:i is not an accurate statement of the thrust of the complaint. ! 
ij MR. LOEVINGER: Isn't that what the complaint 


alleges, Mr. Krash? j 

MR. KRASH: That is not an accurate characterization 

j 

of the complaint, Mr. Loevinger, ! 

MR. LOEVINGER: Isn’t that what it alleges? 1 

MR. KRASH: If you want to refer to a specific 
paragraph, I could comment on it. But that is not an accurate; 

characterisation of it. 

MR. LOEVINGER: Isn’t that what paragrapsh 22, 23 




and 25 specifically allege? 

MR. KRASH: Let's look at them and see. 

My difficulty is I don't think the question put 
to the witness is a fair characterization of the complaint. 

It refors really I think to a part of it. 


0t 
GD 

O 


3 
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BY MR. LOEVINGER: 

i 

Q Let me ask you this, Mr. Cohen: Have you been 

told that — have you discussed the effect cf the NAB ; 

guidelines on your advertising with anyone? . j 

A Oh, yes, the effect of them, that has been one of ! 

our great problems that we face and we have certainly 

discussed it in the company and with our agencies. I take it j 

that is why we are here. I 

I 

Q Isn’t it your understanding that the effect of the j 

i 

NAB guidelines is to require you, as of January 1, 1970, to j 

j 

do what the FTC is seeking to require you to do at some j 

later date? 

A Well, again, may I consult counsel on this, because 

it has a — it looks to ms to be the came basic request. 

Q Yes. That is your understanding of it. | 

A Yes. : 

Q Now what the FTC requires is stated in 4, or what 
the FTC seeks to require is stated in four specific paragraphs'. 


isn' 


Right. : 
MR. KRASIU Seeks to require in what, the complaint? 
MR. LOEVINGER: In. the complaint. 

BY MR. LOEVINGER: 


Ct 

G t> 


O 

First if you advertise tar, the tar content in CJ 


r.ill.iararps should be stated. Is that correct? 
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A Correct. 

Q The second one is that if you compare your tar 

content to another brand, the tar content in milligrams of 
the brand to which you make comparison shall be stated. 

Is that the second requirement? 

A That is correct. 

Q The third is that the brand name of the cigarette 

to which your brand is compared shall be stated. Is that 
correct? 


i 

I 

! 

j 

| 


A That is correct. 

Q And the fourth requirement is that the tar 

content in milligrams of the lowest and the highest yield 
domestic cigarettes shall be stated in the event that tar 
statements are made? 


A Right. 

Q Now those are quite comprehensible requirements, 

aren't they? 

A Yes. 


i 

I 

i 

i 

! 

| 


Q you have never asked the NAB Code for any clarifica¬ 
tion of these requirements, have you? f 


PIE. kraSHj Just a minute. Are you asking him 


QCi 
00 ! 

M; 
©; 

whether he asked the NAB Code or clarification of the 

■J 

requirements in the FTC complaint? Is that the question? Cftj 
MR, LOiTTOTSSR: I think ha understood my question. 

ME. 'XP/.tM: Do -.»ou understand the question? 
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jj THE WITNESS: Well, I don't understand if you are j 

;? \\ . f 

jl refining to the NAB Code or the FTC. We have not had any j 

j | 

jj discussions on the FTC complaint with the NAB, if that is the I 

i! ! 

• 1 < 

Ly j ? — 

question. 

I* ♦ ! 

5 ii j 

BY ME. LOEVINGER: 

’ i; Q - Have you as American Brands ever asked the NAB 

T 

for any specific clarification of -the requirements for ; 

ij cigarette advertising after November 1 with respect to tar 
!l and nicotine claims, to your knowledge? 

;! i 

! A Not to my knowledge. 

Q Now there has been some talk as to whether or not t 

• ► i 

you can give all of the data required by these four require- j 

t 

■j merits in a 30 second commercial? i 

i ' ! 

A Yes. j 

j Q Have you ever made an attempt to state a commercial 

! j 

that would give these requirements in 30 seconds or less? 

I 

ij A I have written one since I have been here which if j 

I may X would like to read to you. j 

ij Q All right. j 


A It is in longhand, if you will bear with me. "U.S. 1 

» 

l 

Government report shows highest tar yield to be 36 milligrams] 


and the lowest to he four milligrams. The report also shows 
the highest nicotine content to be 2.5 and the lowest to be 
.1. Pall Mall Gold contains 19 milligrams of tar and 1.3 

milligram.' 1 , of nicotine. Winston delivers 21 milligrams of 
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Actually thiit has a lot of extra words in it, 


83 

tar, and 1.4 milligrams of nicotine." 

Q Is that it? 

A That is it. 

Q According to my timing that took 25 seconds. 

A That would just leave us time to say "Buy Pall 

Kail." 

Q 

doesn't it? i 

A Do you want to edit it? But if you are doing it j 
in audio, you can’t say report shows, it has to be some 
identification of the report and you can't have it without 
verbs. And these arc a minimum of verbs. And you can't 
say "contains 19," it has to be milligrams, which is a big 
word to say. So 7. don't think it is any really basically 
longer than — you might cut out two or three words and I 
don't know which ones. 

Q Can you use a stopwatch? 

A Sure. 

Q Wow let mo try you on this, I have paraphrased 


A3C Exhibit 6 which is the story board of one of your actual 


ce 

ae 


or at least one of your submitted ads for Pall Malls and 
I have tried to put in the information that seems to me to 
be required by these four provisions and let me read it to youj 
one as I: you to time its cm it. 

-l~.il <-o If Is with If milligrams arc lower 
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in tar than the two best selling filter kings, Winston and 
Marlboro, v/ith 21 milligrams each, while all the domestic 
cigarettes range from 4 to 32 milligrams." 

How long was that? 

A That is 15 seconds. 

Q Well, at least there is some possibility of doing 

a little creative work here, isn't there? 

A Did you have the nicotine? 

Q Wo nicotine. I didn't understand the FTC complaint! 

demands referred to nicotine as they are attached to your 
comp1aint anyway„ 

A But in the guidelines -- well, we won't go on 
with this, 

Q Anyway-, you haven’t done any real creative work 

i 

trying to meet these prior to this suit, have you? I 

1 

i 

A Wo, sir. , 

| 

MR. KRASH: Was the demonstration designed to 

prove our case or your case? \ 

BY MR. LOSVINGBR: '< 

i 

Q Row your gross sale of cigarettes in 1368 was over j 

a billion dollars, wasn't it? [ 


res, srr. 


In the same year Pall Malls were $83 million in 


O 

vl 

CO 

CD 
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jj Q And Silva Thins were $14 million in sales? 

;• j 

j| A I think $17 million, sir. 

i j 

| Q T think your complaint alleges 14. I am sorry, I 

i i 

jj stand corrected, $17 million. That adds up to an even j 

jj $100 million, right? I 

I f 

A Yes, sir. 

ii ; 

Q So that your other brands sold a total of over ! 

jj | 

jj $900 million. Is that correct? ! 

< 

jj A That seems correct, yes, sir. I 

!j } 

;'l Q And Pall Mall Reds were the best selling of your 

li l 


other brands, is that right? j 

A Pall Mall — j 

Q Reds. 

A Rsds of the other brands, yes, sir. 

Q And they sold considerably more — well, you only j 

had how many other brands? You only had four other brands, 

Pall Mall Reds, Tarryton, Carlton and Lucky Filter? 

A Well, there are soma smaller brands which are 

insignificant, Half and Half, Durham, but they are very 

small. .Jut there are other brands. Of’ 

oo: 

Q But O; 

vl 

A Montclair. CJ| 

C0 

Q The bulk of the $900 million-plus is made up of 

those four other brands, isn't it? 


That 


C02TX*;-C'C • 
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Q And Pall Mall Reds are the best selling of those? 

A That is correct. 

Q So that they are more than one-fourth of 
5900 million. Isn't that correct? 

A Yes, sir. 

Q Which is something well over $200 million, right? 

A I don't know the figures. 

Q It has to be mathematically, doesn't it? 

I 

i 

A Don't train me in mathematics. I would assume that! 
is right. j 

Q 

that right? 


One-fourth of $900 million is $225 million, is 


I 


A Right. ! 

Q And Pall Mall Reds have more than one-fourth of the; 

| 

remainder, right? 

i 

A Right. | 

1 

Q So they outsell Pall Mall Golds and Silva Thins betjter 
than two to one? ! 

A Right. That would make a good slogan. j 

Q Mow in your discussion about cigarette advertising,; 

i 

has the ompany management discussed the Surgeon General's i 
1964 report and the Surgeon General's report on current 
information released by HEW in 1967? 

A You mean by management? 


qd| 

O ; 

! 

<E 1 
>£» ; 
O ■ 
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A The Chairman and the President? 

Q Have you discussed it — 

5 

A I have not discussed it with them, no, sir. i 

Q As far as you know, have any such discussions baan.j 

i 

held at the top management level of your company? i 

j 

A Not so far as I know. i 

Q Rave any discussions been held regarding the 

decision of the U. S. Court of Appeals in the so-called ! 

t 

Banzhaf Cass which upheld the FCC decision relating to 

cigarette advertising? ! 

I 

A Mot to ray knowledge. 

Q There have been no discussions with you about that? ; 

i 

t 

A No discussions, no. 

Q Have you ever been informed of the opinion of the I 

1 

United States Court of. Appeals of the District of Columbia 

i 

Circuit regarding cigarette advertising? | 

A I don't know that by that title. If you tell me the 

content of it, I may have heard of it. 

Q Tie 11, this is a decision in which the United States! 
Court of Appeals for this District said, among other things, j 

i 

"iiic .’.angor si tuation cigarettes .may pose to health is among | 
others s. danger to life itself. As the Commission emphasized,! 


it is a danger inherent in the normal use of the product, 
not one merely associated with its abuse or dependent on 




'areatens a substantial 


;a 

•Oo 

iO 

vl 
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!; 
i: 

iO jj 

m I; 


iii 


a* 


body of the population, not merely a peculiar susceptible 
fringe group. Moreover the danger, though not established 
beyond all doubt, is documented by a compelling accumulation 
of statistical evidence." 

And later in the opinion the Court also refers to 
cigarette smoking as a "unique danger authenticated by 
official and Congressional action." 

MR. KRASH: What is the question? 

BY MR. LOEVYNGKR: 

Q Has this Court opinion ever been called to your 

attention? 

A I have never hoard this until now. 

Q Never heard it until now? 

A No, sir. 

i 

i 

Q Have you had any discussions at all at the management 

r 

level of your company concerning the health hazard of cigarette 

smoking? i 

i 

A I have not, sir. S 

j. 

Q Have you, yourself, been at all concerned with that 
problem personally? 

MR. KRASR: Don't answer that. It is irrelevant, j 


Ct ! 
CD j 


<1 

tCk 

hi 
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BY MR. LOEVTNGER: 

Q Have you thought about the health hazards of ciga¬ 
rette smoking, Mr. Cohen? 

MR. KRASH: Don't answer that, Mr. Cohen. ~ That's 
not relevant to the issues here. 

BY MR. LOEVINGER; 


Q Have you thought about the moral and ethical impli¬ 
cations of selling a billion dollars worth of goods that 
constitute & unique danger to millions of American citizens, 
Mr. Cohen? 



l 

i 

I 

i 


MR. KRASH s Don’t answer the speeches Counsel is j 

i 

j 

making. Just don't answer it. It is entirely improper 

) 

questioning* Kr. Losvinger is engaging in a harangue of the 
witness. j 


j; It seems to me these are questions he might properly; 

'•> ;■ address to his principals and not to this witness. 

■ ' j' MR. TjOEVINGERs Counsel is now claiming that 

ti |i ethical, moral and public interest consideration are ir- i 

l\ : 

.£ i* relevant to the demand for eqttitable relief? j 

i-s !: MR. KRASH: Is there a question pending? 

i; i 

•: (i I-SR. TjOSVXMGSR: Is this your oosition, Mr. Krash? ! 

a 

GO 

: : 2 ji is this the basis of your objections? 1>* 

O 

M 

Oi ■; HR. KRASE: Is there a Question pending? «B 

W 

f KR. trf>Eirn?33R: 2 ask you if this is the basis of ! 

ro -tv 0£^“^ i* * OS'^ X ‘-C I jh 7 nlICa£3 XO/.’X-?j ? 
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MR, KRASH: Do you want, to adjourn the deposition? 

MR. LOEVINGER: I'm not through. 

Are you instructing your witness not to answer? 

MR. KRASH: I'm instructing him not to answer. There! 
is no question pending at the moment. 

BY MR. LOEVINGER: 

Q Mr. Cohen, ara you personally at all concerned about 
the health hazard of cigarette smoking? 

MR. KRASH: I instruct you not to answer the ques¬ 
tion on the grounds that it is irrelevant and improper and 
continues to ba harassment of the witness. 

Don't answer it. 

MR. LOEVINGER: Irrelevancy is not a grounds of 
objection in a discovery deposition. 

MR. KRASH: I instruct you not to answer the ques¬ 
tion. 

BY MR. LOEVINGER: 

Q Mr. Cohen, are you concerned that your company is 
selling billions of cigarettes, over a billion dollars worth 
a year, that cause danger to life and health of millions of 
American citizens that have been characterized by Government i 

i 

i 

authorities as unique danger to life and health? 


MR. KRASH: X instruct the witness not to answer 


that. 


Cp 

00 

s 

£ 
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BY MR. LOEVIKGER: 

Q Mr. Cohen, do you believe that there is no moral, 
ethical or public interest consideration involved in the sale 

II 

4 ' ! of cigarettes or in the continued advertising and effort to 
get new customers for cigarettes? 

MR. KRASH: I instruct the witness not to answer the 

question. 

BY MR. LOEVIRGER; 

Q Mr. Cohen, your advertising is directed toward in¬ 
creasing the sale of cigarettes, is it not? 

A. Yes, it is. 

Q And you. are seeking to go get new customers for 
cigarettes, are you not? 

A Yes. 


10 

i • 


IS ;| 

ii 


!| 


II 


17 


U‘. 

• c 


0 


in this? 


And you think there are no health hassards involved 


MR. KRASH: 1 instruct the witness not to answer 


questions of that charsctor. ) 

MR. LOEVIKGER: What is the basis of your objection? I 

MS. KRASHs I simply instruct the witness not to ! 
answer the question. 

BY MR. LQEVINGER: 

Q Do you think that there are any ethical or moral 
considerations involved in this course? 

MR. KRASH: Don't answer. 


ct i 
ar> j 

M I 

S; 

W : 
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MR. LOEVINGER: On what grounds? 

MR. KRASH: I instruct the witness not to answer. 

MR. LOEVINGER: You refuse to state the grounds? 

MR. KRASH: My position is clear. 

Is there a question pending? 

MR. LOEVINGER: Yes, there is. 

MR. KRASH: The witness is instructed not to answer.i 
Proceed. j 

BY MR. LOEVINGER: j 

Q Do you think there is any public interest consi- , 

t 

J 

deration involved in the course of seeking to increase the 

sales of your cigarettes and to gain new customers in the face! 

i 

of the data that we have referred to? j 

\ 

MR. KRASH: Let the record show that Counsel, \ 

despite repeated objections on my part on the impropriety of j 
this line of interrogation and despite the fact that his 

| 

principals, as is well known, have been in the forefront of 
urging an extension of cigarette advertising, for a much j 

longer period than the manufacturers have been, is harassing { 

the witness by improper questions which have nothing whatso- ? 

> 

ever to do with the litigation and I instruct the witness not j 
to answer these questions. 

MR. LOEVINGER: On what grounds? 

MR. KRASH: I simply instruct the witness not to 

answer. I am not. required to state anything beyond that. 


CD 

O 


<T) 
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BY MR. LOEVINGER: j 

i 

[ 

Q Mr. Cohen, does your company believe that those ! 

customers that you are seeking to hold and the new ones you 
are seeking to get are entitled to make their own decision S 
between the pleasures and the risks of smoking? j 

MR. KRASH: Mr. Cohen, tills line of interrogation, ! 
as Mr. Loevinger is I am sure as a highly competent Counsel is | 

j 

well evrare is entirely improper, and I instruct you not to 
answer. ! 

j 

MR. LOEVINGER: On what grounds do you object to thatj 
question? I 

i 

MR. KRASH: The instruction stands. j 

! 

BY MR. LOEVINGER: I 

Q Mr. Cohen, as a man with many years of experience j 
in advertising, particularly in thi3 field, don’t you believe 
that in order to make a rational or intelligent decision j 

between the pleasures and risks of smoking a customer or pros- J 
pective customer must have knowledge of the relevant facts? 


MR. KRASH: Read the question. 



(The Reporter read the pending question.) 


MR. KRASH: Are you asking for this witness' 
opinion of those facts? Is that what you are asking, whether 
in his opinion it is necessary? 

MR. LOEVINGER: My question is in the record, it 

speaks for itself. 


Ofc 

1 
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MR. KRASH: Don't answer. Your opinion is entirely \ 

i 

inconsequential on this point. ! 

3Y MR. LOEVINGER: j 

I 

_ I 

Q Does your company have any position with relation to | 
whether or not its advertising should disclose the relevant j 

facts to its customers and prospective customers with respect 

to cigarette smoking? j 

j 

A The relevant facts about what? j 

j 

Q About the risks. j 

MR. KRASH: Just don’t answer questions about what J 
he regards as risks. There is no foundation that has been ; 

laid for this. ! 


MR. LOEVINGER: Is it Counsel's position there are j 
no risks concerned with cigarette smoking? I 

MR. KRASH: My position is the question is improper ! 

J 

and I instruct the witness not to answer it. 

i 

MR. LOEVINGER: What is improper about that question? 

f 

MR. KRASH: Xs there another question pending? j 

HR. 10EVXKGER: What is improper about that question? 

biR. KRASK: Is there another question pending? i 

! 

MR. LOEVINGER: I demand tha witness answer the last 
question. I think it is perfectly proper. 

MR. KRASH: X instruct the witness not to answer 

that question. 

If you think you are right, you can go to the 


QD| 

00 ; 

»-*! 

o: 

M 1 

thi 

GO 
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i 

jj courthouse and get an order of the judge. 

i' t 

MR. LQEVINGER: My deposition of this witness will j 

;t not be completed until the questions I have asked which 

Counsel has improperly instructed this witness not -to answer j 
;j have been answered. There is nothing privileged, there is ! 
Ij no claim of privilege, the only claim has been irrelevance and j 
this is not an appropriate objection in a deposition and 
;i indeed Counsel pressed questions and gotten answers from our 

:! witnesses over objections that were much more substantial than j 

i 

ij that. 

A \ 

(f MR* KR2\SH: i. suggest you proceed with the infcerro- j 

!t ( 

j; gation of the 'witness in proper order and proper form. I 

■j KR. LOEVIHGER: I want you to know my deposition is j 

; not completed until my questions have been answered. 

MR. KRASH: You know your rights and we know ours. | 

i 

What is the question? Is there somebody else who j 

\ 

ij wants to question the witness? j 

MR. LOEVIHGER; X ; m not through. j 

BY Mil. LOEVIHGER: j 

1 

0 Save you had any discussions within the top manage- j 



ant of your company concerning the disclosures that are 
■racer or appropriate to be made- in your advertising, Mr. 

'chen? 



I den 5 i understand the- question; disclosures about j 
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Q About cigarettes. 

A Well, this is so broad, does this mean disclosure j 

about the nature of the cigarette or what? j 

[ 

Q Well, you are aware of the Surgeon Gene r al J s report | 

and all the discussions about that, j 

l 

Have you had any discussions as to whether or not any 

I 

j 

thing should be said in your advertising about any of the mat - j 
ters referred to in the Surgeon General's report? ; 

MR. KRASH: Don't answer that. j 

| 

MR. DOEVXNGER: On what grounds is that objected to? 
MR. KRASH: Don’t answer it. 

i 

MR. hOEVINGER; it is absurd. This is the most i 

j 

ridiculous series of objections I ever heard of from a raanu- j 
factorsr who’s seeking the extraordinary relief of a prelimi- j 
nary injunction on equitable grounds. 

j 

MR. KRASH: Is there a question pending? i 

| 

BY MR. LOEVIMGER: ! 

| 

Q Isn't it a fact, Mr. Cohen, that the new guidelines, j 
strike that. 

You understand that the purpose, one of the purposes i 
of the present lawsuit and the thing we are taking depositions j 
about now with respect to the preliminary injunction is to 

prevent the so-called new guidelines from going into effect qo 

H 1 
O ■ 

January 1, 1970, don't you? 

-J 

CA 

A i T ss e r> x 3:« 
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Q Isn't it a fact that what those new guidelines do 
is to require additional disclosures of facts regarding tar 
and nicotine when tar and nicotine are mentioned in cigarette 
advertising? 

A It requires additional information, yes. 

Q And you are objecting to giving that additional 
information, aren't you? 

A That is correct. 


Q 


Are you familiar with the fact that a bill has passed; 


the United States Senate to prohibit all cigarette advertising j 

i 

f 

on television and radio after January 1, 1971? 

A That there is such a bill? j 

0 Yes. 

A Yes. 

I 

Q And it has passed the U. S, Senate, hasn't it? j 

A Has it passed? I just don't know. 

Q Yes. Are you familiar with the fact that Federal 

j 

Communications Commission has proposed a rule that would pro- ; 
hiblt cigarette advertising on broadcasting altogether? 

A I'm not aware of that. 

Q Do you have any plans for terminating cigarette j 

advertising on television? 


GC. 

00 


A 


We don't have any plans. If there is legislation, £*i 


obviously we are subject to it. 

n Arc; you contemplating this as a possibility? 


•J: 

UT 
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A Of course. 

Q With respect to that, when do you contemplate it? 
When do you expect you may cease television advertising? 

A Well, according to the bill, I don't know “if it has 


t 

! 


!■) 




been signed — | 

i 

Q No. 

I 

A There is no bill. If it goes through, obviously it j 

! 

is a bill and the date contemplated I think is the end of I 

| 

1970. December 30, 1970. 

Q Prior to the institution of the present lawsuit, has 

your company made any complaint about the legality or the j 

| 

desirability of the NAB Code or guidelines regarding cigarette I 

j 

advertising? [ 

A Prior to this current — j 

i 

Q Yes. 

A Not that I know of. j 

i 

f 

Q Up to the present time you haven't changed your j 

j 

advertising in any way in response to the proposed new guide- i 


lines, have you? 

A No, sir. 

q Up to the present time you haven't been caused any 


damage whatsoever by the new guidelines, have you? 

A Not to the present time, no, sir. 

MR. LOHVINGER: That is all. 

7. have not terminated my deposition, I have 


05 

0D 


*3 ! 
01 ! 
fO | 


stopped 
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3 i 


/j li 


asking questions. My deposition will be concluded when the t 

j 

questions X have asked, that have been improperly objected to, ! 

j 

are answered by the witness. 

| 

MR. KRASH: What order would you like to proceed in? j 
MR. MOHE: Wa have no questions. " ■. 

MR. KRASH: Does CBS want to proceed? j 

MR. DYK: Yes. ! 


cc 

00 


o 

<1 

CA 
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CISC 1 
tf 17 








BY as. DYK: 

Q Mr. Cohen, we are responsible for — this would be 

j 

getting bach to the time in 1967 and 1968 — were you respon¬ 
sible for the decision to advertise Pall Mall Golds -and Silva 

. i 

Thins as low tar cigarettes? 

A No; that was — any decision of that importance 
is a company decision at the highest level, 

Q Did you participate in that decision? 

A Not in making the decision. j 

Q Is it my understanding from your previous 

testimony, is my understanding correct that you make the 
decisions in uour eoapany as to the contents of particular 

! 

ads, final decision? 

A Not the final decision. The advertising of j 

cigarettes is a vital part of the cigarette business, and the j 

f 

final decision is made by the, final approval, rather, of major| 

i 

advertising is made by the president of American Brands. 

He is also president of the American Tobacco Company. j 

| 

Q Are advertising agencies authorized to submit 
copy to the networks which has not been approved by you or 
someone else at American Brands? S 


A No. 

Q Are you a member of the board of directors 

of Anerican Brands? 


i 

i 


05 I 
05 ! 



I era. 
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\0 


11 


»i 

li 

i 

i 


ii 

: I 
' 

l| 

li 


!j 


I! 

I 

| 

II 


Q There are nevertheless decisions in the area of 
advertising contents that: you do not participate in? 

A Well, basically if somebody says we are going 
to put out this sort of cigarette, it is done by the,~ chiefly 
by the president and then our job is to, with the help of 
advertising agencies, advertise it. 

1 certainly would get in on the discussion of new 
brands, what their place in the market place would be. But 
thes go order to make "X" cigarette is made at a higher level, 
it is a very vital decision. 

Q Once the decision has been made to go forward 
with a particular brand of cigarette, do you participate in 
discussions as to the contents of the advertising of that 
cigarette? 


I 


| 

j 

i 

i 


| 

! 

i 

j 

I 


A Yes. 


Q Now, American Brands for a number of years has 

ij 

;j run advertising on network television, correct? 


A Yes. 


Q The current contract with Columbia Broadcasting 


, System for advertising beginning in September of 19S9 has 

Ij I 

Si not been Bigned, has it? \ 

W A Not to ay knowledge. I am not, that is not a part 

' of my function, but I have heard it said it has not been signed.; 

i at! 

at): 

Q Do you know why it has not been signed? h 

! 

A No ; I don ' t. -J 

cn 
ca 
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Q 


I wonder if you would take a look at the document 


i: marked CBS Exhibit 2 and particularly paragraph 9 thereof. 


MR. KRASH: 


Did you direct his attention to some* 


j. thing specific? 


ME. DYK: Paragraph 9, 

MR. KRASH: But I mean some specific subsection. 

if 

MR. DYK: The introductory clause and subparagraph 
|j Roman I and Roman YI. And Roman X. j 

;j j 

THE WITNESS: Will you read those off? 

It is very difficult to read. : 

:} I 

v MR. DYK: And Horann VI also* i 

i 

"Agencieu will cooperate with CBS in the broadcasting' 
of commercial and billboard material and the highest possible 

j 

i! standards of excellence. ?or such purpose agency will obsev | 

• ! 

i observe the following regulations in the preparation, writing 

and broadcast of all oral and-or visual elements of the j 

• i 

’agency package’. There shall be (1) no false or un¬ 
warranted claims for any product or service. j 

i 

I 

”71. No statement or representation that may be j 
deceptive or misleading to the public. j 

”V2I. No deceptive or misleading visual presenta- 
: tion of any product or service or of its performance char¬ 
acteristics. 

"K, No material or announcements which may in the 
opinion of C3S bo injurious or prejudicial to the interests of 


®l 

£ 

© 

$ 

<jy 
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ii, 
fl 

i| 

il 

ii 

cnc4 ! || the public, CBS and-or Its affiliated stations or which 

i; 

- jj may" — and there is an asterisk here and that adds 

. !i 

jj ”in the opinion of CBS, be contrary to honest advertising or 

f . ij — 

* ii reputable business in general.” 

- 

s ii MR. KRASH: Excuse lae, the record dees 

i; 

f j show and I think you agree that this document has not been 
7 !! executed. 

!l 

3 ij MR. BYK: Yes, the record shows that this contract 

9 ijfor this year has not been signed. That is right. 

jj | 

jl BY MR. BYK: 

I 

n :j Q Are you familiar with that? I 

' ■ ! 
' 2 ! A I understand what you said. ! 

ij i 

f •- ■: Q Is it not true that American Brands in the past has 1 

! ! 

1 ' ,signed contracts with the Columbia Broadcasting System or 

_ :i ! 

5 fits agencies? 

. r :i i 

'' : i A Yes, we have hsd other contracts. 

'• i 

1 ■’ ;j Q Isn’t it true that paragraph S has appeared in those j 

? 'past contracts? : 

'■ > A Well, I know we have signed —— 2 have never read 

this language. This is new to me, I am sorry, what is your j 

;i i 

other question? QC 

00 

Q Isn't it true that provisions identical or similar q 
to paragraph S nave appeared in past contracts, particularly 
those provisions which wore read into the record? 

A ]t don’t know as a east tor of fact. I have not seen 
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ctac 5 


( 


:! 

i || them. Let me explain so that you don't think — the 

j- media department in our company is a totally separate depart- 
!. merit and reports directly to the president, the head of the 

4 media department deal; not report to On matters - of 

; i 

c >' contract and business matters, those are things handled 

ii 

?. there and would ba handled directly with the agencies. 

» 

7 ii So that when you ask ue have we signed contracts, I am sure 

i we must have, because we kavo 'vcyn dteing business so long. 

a ;| But as a matter of factual record, I have not seen 

11 

;j this document or signed one of these personally. 

). j Q Isn't it true that in keeping with your agency 

iin the preparation of advertising to run on the Columbia 
)' i Broadcasting Syfces you recognise that CKS has the right 
i -$ to exclude advertising that in its opinion is false and 
~ : j misleading? 


i 

! 


t 

j 

i 

I 

\ 

I 

i 

I 


I 


! 

i 

i 


i 


MR. ICRASH: Just a minute. I think counsel has a 

question of law which properly nhjj-i\4 ant be addressed to the 
witness. That calls for a conclusion of law which I don't 
think the witness is competent.to answer. 

MR. DYK: 1 aa asking a question that is relevant 
to the witness' duties at American Brands. That is when he is 
helping his agencies prepare advertising does he take into 
account the fact that CBS has the right to reject advertising 
that is false and misleading. 


tc 

iCD 


'O 

i-k 

M 

CT 

CD 


IiS. xaASH: 27j difficult, Mr. .Oyk, is that the 
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CQC 6 


■ li question presumes a right which is a legal conclusion, and 

■ which might well be disputed. That is my difficulty. 1 
think the questionis objectionable in fora. You are asking 

■' jj the witness for a legal conclusion. 

is 

ii 

;i MR.DYK: Let me start again. 

!] 

s jj BY MR. DYK: 

; i 

' I 

? ,i Q In your knowledge, does CBS have a policy against 

;i 

li 

■1 running false and misleading advertising? 

<i 

s i> A I just read it here in your document and I 

ii 

.j assume this is your policy. 

■ i| Q And in preparing advertising for CBS, 

'< 

I 

do you prepare advertising with an eye to that policy? 


A No, I have not. 

Q Isn’t it true that approximately similar 
contractual provisions appear in American Brands and its 
agency contracts with ABC and NBC? 

A I don't know. 

Q Are you aware that the networks — strike that. 

Are you aware that CBS in formulating its advertising 
policies generally follows the policies of the Federal Trade 


i 


I 

i 


i 


i 

> 

! 

: 

| 

! 

i 

i 

i 

j 

i 


j 


i 


Cciamission? 

A I don’t know what policies you are referring to. 
Q Policies with respect to advertising contents? 

A I don’t knew for a fact. 

Cj In the past has there been an occasion in which 


CD 

CD 

O 


<1 
07 
( S> 
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i | CBS has rejected an advertisement submitted by American 
i ; Brands or its agencies? 

i 

}\ 

: A I believe there have been rejections, I don’t — 

H 

4 !’ certainly discussions on changes. This is a constant thing, 

!; I can’t point to the specifics. But I assume so. 

ij 

Q In general have the changes which have been 

7 requested been made by American Brands and its agencies? 

i! 

• ;j A Changes have either been made or some agreement 

; ii worked out. It is a matter of give and take as you know, 

li 

) |j when you broadcast, sometimes CBS will say make this change 

i 

:j and i no will discuss it and change to something else. 

ii 

lVe have always recognised that this is a fact of life, that 
j you discuss things. 

It 

■> 1 Q It is a fact of life that the networks apply 

|i 

| policies with respect to advertising content? 

A That you discuss things back and forth until you 
i reach agreements. That is what I was trying to say. 

Q In your opinion ivouldn’t the networks be derelict 
in their duties to the public and the FCC if they ran 
false and misleading advertising. 

MS. KEASH: Do not answer that. That is clearly a 
conclusion of law an to whether they were derelict or what 
their culpability or responsibility would be, 

IT?.. 2Y!x: Part of the question is would they be 


5 J 


public. 


i 

i 


| 


| 


j 


j 


i 


\ 

i 


I 

) 


t 


j 

cb 

QD 

M 

O 

M 

vl 
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( 


■' '? V 


(; 

1 I 


•' i: 




ME. KRASH: How is this witness qualified to answer 
tha t ques tion? 

You are asking him what would be your dereliction, 
CBS’ dereliction to the public. Isn’t that a question you 
can answer? How can this witness answer that question? 

MR. DYK; I asi trying to get at his familiarity 

t 

with CBS’ policies. 

MR.KRASH: I don’t object to you asking him that, 

but the dereliction is not a question for this witness. j 

MR. DYK: You have instructed the witness not to i 


answer. 

MR. KEASH: Yes. I think that is a very improper 

question. 


I 

I 

j 

j 

i 

\ 


BY MR. DYK: ' j 

Q Bo you believe that it is reasonable for the net¬ 
works to work with the HAS in agreeing upon advertising guide-j 

lines? ! 

I 

l 

ME. KEASH: Objection. That is improper as to | 

form. And also calls for him to express irrelevant conclusions! 


of law. 


What difference does it saake whether he believes 
you can agree to that, if it is illegal? 

MR. DYK: No. The question was whether it was 

reasonsbio. 


C75 

00 

O 

h* 


ME. KI5A335: What doss that mean? You are asking 


A , 
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BY MR. DYK: 

Q Do you believe the NAB advertising guidelines serve 
a useful purpose? 


MR, KRASH: which guidelines? 

HR. DYK; In general. On several subjects, including 
cigarette advertising guidelines as they existed prior to 
October 21 of this year? 

MR. KRASH; Are you referring to the whole set of 
guidelines? You mean the one about there shall not be 

i 

excessive violence, for example? Or people with handicaps 
shall not be attacked unfairly on the air? Those kinds of j 

f 

provisions? It is a 40-page document. i 

MR. DYK: I am just asking whether in general he j 

believes these guidelines, prior to October 21, 1969, served j 

| 

a useful purpose. | 

< 

MR. KRASH: Kis opinion is irrelevant, isn't it? 

MR. DYK: Surely the witness has an opinion on that j 

I 

subject. j 

MR. KRASH: What difference does it make? I don’t ! 


think his 


vaftfc. 


Q 


opinion is relevant to this issue. 

KR. DYK: You are instructing him not to answer. 
MR. KRASH: Yes, I am. Your opinion is not rele- 

BY MR. DYK: 

Do you agree the networks are justified in having 
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special concerns as to the truthfulness of advertising where 
the product may pose a health hazard? 

MR. KRASH: Don’t answer. 

MR. DYK: Are you instructing the witness -not to 

answer? 


MR. KRASH: Yes. 


BY MR. DYK: 


3 I? Q Does you company have a position on the relationship 

'■-> |j between smoking and health? 

u> / a Yes. This has been a smoking policy. In our judg- 

i ment health hazards have never been clinically proved, and we 
7 i simply do not accept the current anticigarette propaganda. I 
,3 i; could bring out all of our quotes, but that is the essential 
K |j thing. 




Q Am I correct in understanding, then, that your 
company's position is that there is no relationship whatsoever: 


between smoking and health? 

A I can’t speak for the company position — 

Q You are on the board of directors, are you not? 

A Well, we have other things to do. 
q Does the board of directors of American Brands 
formulate that position on smoking and health? 

A I think the clearest statement would be the state¬ 
ment of the chairman of: the board in his speech to his stock¬ 
holders, which v have; given you the essence of. 


i 
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Q Could you — 

A I am not a health expert. 

Q Is the company's position, then, that there is no 
relationship between smoking and health? 

A I can't speak for the company position. 

Q You mean — 

A On the whole field. I think I could say that is 
is not a clinically proven relationship in all of the cigar¬ 
ette controversy. And I think that is the heart of the 
statement and the position of the company. 

Q What do you mean, clinically proven? 

A Well, when you subject somebody to measles,, you 
know something happens. Thi3 has not been the case in the 
cigarette business. X don't want to get into this health 
field. I ant not an expert and I think that 1 would like to 
state tile things that are in my field of expertise, v/hich is 
the advertising of our products. 


Q 


That may be, but as a member of the board of directors 


of American Brands, it seems to me likely that you are j 

* 

familiar 'with the company's position. 1 am not asking you fori 
a medical expert opinion. ;! 

A I am trying to give it to you as simply as I can. QC 

I don't think it would advance the position any to go beyond ; © 

’ ^ 

what I have told you. That is our position. j^ 


O 


When you refer to the relationship, allegedly not 
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s |! having been clinically proven, you mean to say by that that 

t; 

i there is not a certainty. 

■ i 

i 

- 1 j MR. KRASH: Don't answer that. 

| 

■•3 jj BY MR. DYK: 

I 

Li j! Q You mean — 

)l 

)] MR. KRASH: I mean the witness is obviously not 

; |i an expert in questions relating to smoking and health. 

V MR. DYK: Mr. Krash, this is a cigarette company. 

■’ ! 

& ;j It has been dealing with these questions for years. The 

C witness is a member of the board of directors of that company. 

i \ 

! The company obviously has a position on the relationship 
1 ■■ between smoking and health which it has stated on countless 

? occasions. I am trying to find out what that position is. 

: ! 

ri jj MR. KRASH: He stated it. j 

; j; MR. DYK: That is the only position the company 

S j; has? 

r li MR. KRASH: He made clear it stated it as best he 

* : could. Continuous argument with him is not going to elucidate 

it. You will oinroly gat a continuous argument as to the 

i 

meaning. It is perfectly obvious the witness cannot amplify j 
much more than what ha stated. 

• BY MR. DYK: 

Q You mean the company has no policy as to the 
relationship between smoking and health — 

A i have told you — 


go 

00 


S3 

CTi 

fa 
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t 


i! 


!: 


IS ;> 


Q Let me finish the question, please. The company 
has no position as to the relationship between smoking and 
health other than that it hasn't been clinically proven? 

A That is our basic position. I could probably find 
other statements on it which I don't have simply because this 
v/as not my understanding of the area of the discussions here. 

I have told you what I know about it and that is it. 

Q That is all you can remember at this time? 

A Yes. Absolutely. 

Q Now, you have testified earlier that you are aware 
that in certain areas the Surgeon General and the press, the 
opinion has been expressed that there is a relationship betweeh 
smoking and health. Isn't that correct? 

A Obviously if you read the paners like anyone, j 

| 

obviously this has been expressed. j 

i 

Q Has American Brands advertising appeared with an 

eye toward the public opinion on this subject? In other ! 

\ 

words, in preparing your advertising do you assume that there i 

I 

is a relationship between smoking and health or do you assume f 

i 

i 

there is no relationship? ? 



A VJe don't make any assumption. We prepare adver¬ 
tising that is calculated to sell the product. 

Q So you do not assume, in preparing advertising you 
do not assume there is a relationship between smoking and 

heal til? 


06 

QC 

s 

3 

Oft 

op 
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#19 


A I don’t even think about it. 

Q Hr. Cohen, even though you joined American Brands 
in 1964, in the course of your v;ork there and participation 
in the affairs of the company, have you become familiar with 
the past advertising of American Brands? 

A Past advertising of Pall Hall? 

Q No, just past cigarette advertising in general. 


years. 


In general of the company, I have seen it over the 


Has not the Federal Trade Commission in the past 


found some of this advertising to be false and misleading? 
MR. KRASH: TTnoso advertising? 

HR. DYK: American Brands. 

MR. KRASH: Bo you have something you want to put 
in the record to that effect? 

MR. LOEVINGER: That is a fair question, it seems 


to me. 


MR. DYK: Yes. I don’t have copies of it, but I 


can got them. 

MR. KRASH: I have no objection. Do you want to ask; 
the witness whether he knows whether American was ever found j 

ah 

guilty of deceptive advertising? QDj 

o ; 

MR. DYK: That is the question. V-* 


THE WITNESS: I am not aware of it. 
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j 

BY MR. DYK: 

Q Are you aware of the past that American Brands used 
to advertise that twice as many independent tobacco experts j 
smoke Luckies — - j 

* i 

A What is the year of that, Mr. Dyk? j 

I 

Q The FTC proceeding in which it was found to be 
deceptive was 1951. 

A I was not aware of this at all. 

MR. KRASH: Off the record. 

(Discussion off the record.) 

I 

MR. DYK: On the record. 

i 

BY MR. DYK: j 

Q Are you aware, Mr. Cohen, that American Brands used j 
to advertise that Luckies contain less nicotine or are less 

j 

irritating on the throat than other leading brands of cigarettes? 

i 

A Not aware of that. I 

\ 

! 

Q Are you aware that advertising was found to be false j 
and misleading by the FTC? j 

i 

i 

A No. j 


MR. KRASH: What is the date of that? 

MR. DYK: Citation is 47 FTC 1393 1951. 

BY MR. DYK: 

Q Now, over the years from the 1930s to the present 
time have not public attitudes toward smoking changed? 

A X am not aware of that. There are different people 


ce> 

CD 

O 
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who feel differently about smoking. There are quite a few 


people who still smoke. j 

Q But the general public — j 

A 1 don't know what you mean by the general attitude. : 

\ 

I don't think there is any such thing. Everybody in the room j 
has an opinion, I suppose. I have one and you have one. 

I 

Q Are not larger numbers of people concerned today witlj 
the health hazards of smoking than was true a few years ago? I 

MR. XRASH: You mean if the witness knows that to be) 

i 

t 

the fact? j 

MR. DYK: If he knows that. j 

THE WITNESS: I don't know it to be a fact. i 

i 

BY MR. DYK: j 

Q Hasn't governmental policy with respect to cigarette! 

J 

advertising changed continuously over the past several years? j 

{ 

A Governmental policy in what form? 1 

Q Well, just in general, starting with the Surgeon > 

I 

General's report as an example, Cigarette Labeling Act, Federal 

Trade Commission. Hasn’t governmental policy with respect j 

j 

to smoking undergone a change? Surely you must be aware of 


that. 


Well, I am aware of the activity; the policy that 


is behind it, this is something I don't know. It has happenedjM 

: 9 ) 
' (£ 


Mow, you have testified that you company has made a 
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j: point of advertising tar contents of Pall Mall Gold and Silva 

j, Thins in past and present advertisements. Isn't that the 
case? 

A That is right. 

Q Why does your company refer to the tar content of 
cigarettes in those ads? 

A The basic reason is this, and let me take just one 
minute. Beginning with the Roswell-Park report which 
labeled Pall Mall highest, Pall Mall Gold this was, highest 
in tar — incidentally, at that point Roswell was using a j 

different technique and instead of, to put it simply, it is 
a wet technique of testing, which shows that the technique 
used by the PTC and our laboratory and other laboratories 

j 

is the so-called dry method, which X don't totally understand j 

i 

technically, except the end result is the wet method gives j 

I 

higher figures. So the image was of Pall Mall as a tremend¬ 
ously high in tar cigarette. j 

Beginning at this time and continuing down to October 
of 1968 in a series of reductions we in fact reduced the tar j 
content of Pall Mall down to the point where it was 19. 

how, to redress the, what we considered the ill done! 

us by the Roswell report, which didn’t include any number of j Q& 

; *•* 

cigarettes, it just had a few — [ £3 

I 

0 What was the date of that report? ; 

A Do we have that date? I believe it was Sept, of '67. 
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So that it seemed to us that we should say that the tar 
content has been reduced. 

Now, according to our figures, it went from 28 to 
19, which is a significant reduction and I don't want to get 
into the technical ways this was done, because part of it is a j 

I 

trade secret. | 

But the facts speak for themselves; it is on the 

i 

record. When it got to that point, we felt our job was to i 

I 

I 

say this is now in the range where it is lower than it was, 

and the simplest way to say it was it is lower in tar than 

the best selling filter king. And the comparison, when you i 

have an S5 that has more tar than a 100, it is a dramatic j 

difference, it is dramatic in fact in an advertisement. } 

And this seemed to be meaningful to the public, i 

because the sales reacted immediately and in the past year, as j 

I said to Mr. Loevinger, they increased by 10 percent. So 

apparently the public was interested in hearing this message, j 

Q Did your advertising expenditures on Pall Mall Golds ! g* 

’ 06 

increase over this period, also? 


A 

years. 
Q 

wards? 


Wo, they were virtually the same as in the last two 


I 


They were the same before the Roswell report and after- 


A Yes. It has been since its introduction at virtually 
a steady level. 
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Q Why v;ere you concerned that Pall Mall Golds was 
given the image of being high in tar? 

A Because certain people are interested in either a 
lew or medium or half medium, and we have cigarettes_ in 
various brands, as you know we have Carlton which is one of 
the very low ones; we have Montclair in the 15 range; Pall 
Mall at 19; and some that are higher than that. Lite Bull 
Durhams and so on. 

But is is our job, as it is most marketers, not to ■ 

i 

speculate about what the public wants, but to provide it. Thatj 
is what \ia try to do. j 

Q Why, in your opinion, was the public concerned with 
the tar contents of cigarettes? 

A I can't answer that. Certain people wanted a lower ! 

i 

I 

tar cigarette. I can't give everbody's reason. j 

Q You can't give any of the reasons people wanted a lowj 
tar cigarette? | 

A MOt their reasons, no. { 

Q What didn't enter into your advertising discussions / 

I 

clii? | 

A As I told you, the simplest answer to that is we ^ j 
have cigarettes in every range and there are people — there j 
is no question, or we wouldn't be putting out Carlton — there j 
are people who are interested in a low tar cigarette. Their 
reasons are their own. I osn : C — there are probably a variety 
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j 

of reasons. 1 

Q Does you company every make any studies or have any j 
studies made as to what the reasons for this might be? i 

A No. We measure virtually all of our marketing on 

results. We have a very small research department. We go out 

and find out by putting a brand in a test market. . 

Q Did you ever get a report from any of your adver- j 

tising agencies as to why the public might be interested in j 
having a low tar cirarette? j 

i 

A 1 don : t know of any, no. i 

r 

Q Did you discuss that question with your advertising j 

! 

agency? j 

j 

A No. I have seen studies that say a certain number j 

of people are interested. We have not had interviews in that I 

i 

area to Ety kno’rfledge. ! 

j 

Q But these studies didn't get into the question of i 

why? ! 

J 

A NO. ; 


Q What reaction do you want the public to have to your 
advertising? 

A The reaction we want is very simple: we want them ; 
to buy the product. 

Q And having low tar claims in your advertising is 
designed to get them to buy the products? 

A Among certain people. There are some people v/ho 


03. 

On 

O 

t-* 

Li 
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obviously don't care about this facet at all, or they 


wouldn’t buy the ones that are higher in tar. In fact they do.! 
Q Now, you have just testified why you introduced the ' 

r 

low car theme in the Pall Mall Gold advertising. Why was it i 

introduced in the Silva Thin advertising? j 

j 

A Because when you have a unique or different property: 
in a field where there are 120 different brands, you say i 

something that people are interested in. And Silva Thin had 
two things going for it. One was that it was a new form of 
cigarette, and secondly, that it was in the not very low tar 
range, but in the IS, where there seems to be some interest 
in cigarettes like Doral and True, which were in the same 


So that since this was a fact and it was particularly 

i 

the fact that it was lowest 1 n tar of all 100s, the 100s are 1 

i 

i 

the big new field, we said it and ths response to it has been j 

i 

| 

good. 

! 

Q Does public opinion believe that j 

cigarettes that are lower in car are less hazardous to health? : 

A I don't knew that. You are asking for an opinion 
on something that I simply am not an expert on. I don't know j 
this. !|» 


0 


1 just want to know, do you think, have you read 


.F—■ 

a 


articles in the papers and trade press expressing ’ this view? 


NO . 


http://legacy.library.ucsf.ed ^tidifekORapO/fM/vw-industrydocuments.ucsf.edu/docs/jtxl0001 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 



mp!4 


121 


( 



Q You have never seen any tiling in the newspapers 
indicating that there is a segment of the public that believes 
that a low tar cigarette is less hazardous to health? Is 
that correct? 

MR- KKASH: What do you mean by low? 

MR. DYK: That is your problem. 

MS. KRASH: That is your question, though. 

BY MR. DYK: 

Q Do you believe that, have you never read an article 
in the paper — 

A About people believe that low tar cigarettes — 1 
have never seen that kind of article. What would it say? I, 
don’t know what you are referring to. 

Q Indicating that the lower the tar of a cigarette, 
the less hazardous to health. You have never seen such an 


j 

i 


I 


i 

l 


i 

j 

I 


! 

j 

i 

j 

I 


article? 

j 

A It is possible that I have seen such an article. 

i 

I 

This has been said. I don't subscribe to it, but it is not 
impossible that I have seen it. I have just never seen it putj 
that way. 

Q Now, when American Brands was a member of the 
Tobacco Institute Code, it did not run — 

A The Tobacco Institute Code? 

Q The Tobacco Code administered by Governor Miner. 

MR. KRASH: Cigarette Advertising Code. 
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BY MR. DYK: 

Q Cigarette advertising code. ! 

j 

Did it advertise lev/ tar and nieotine cigarettes i 

using that thane? _ j 

* j 

A Did Silva Thins have that theme? j 


Q Yes. 

A I don’t believe we were in the code. I ata trying 
to correlate the dates of our — 

MR. SRASH: We left the Code August 9, 1967. 

TKE WITNESS: We left in August 1967 and this is 
almost at the time — they may have been launched before — 
the advertising would be after the Code, though. 

BY MR. DYK: 

Q So while you were a member of the Code you 

; 

abided by the Code and did not advertise low tar and nico- ■ 
tine cigarettes as such? 

A I forget the copy and Carlton frankly at that 

point. I 

5 

But t'3 were advertising Carlton and we were 
in the Code. I forget how it was said. Eut this was the whole; 


story of the Carlton, so it must have been said in some form. 
1 don't recall exactly how, 

Q If you car. remember the provisions of the Code, 
didn’t it bar the ceabers of that Code from advertising on 
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A Yes. 

Q Can you describe which programs it barred? 

A They were programs, as I recall it, that appealed 

basically to youth and there was a formula under which 
we voluntarily pulled out of shows when the youth audience 
increased, 

Q Have you ever consaunicated with anyone at 
LorillarcS or Reynolds Tobacco Company as to their intention 
of complying with the new NAB-PTC policy? 

A No. 

Q You don't know what their positions are? 

A 1 have no idea. 

Q Are you familiar with the NAB Code Authority 

guidelines pertaining to tar and nicotine advertising as they 
existed prior to October 21, 1969? 

A In general terras. I would have to look at them 
if you have them there and want me to comment, I would 
like to see them. I don't remember them in any detail. 

Q Dc you remember that they barred tar and nicotine 
advertising at on© point? 

A There ©as a point, and I think up toihe point when 
the Federal Trad© Commission changed its position. 

Q And you complied with the NAB Code before the 
Federal Trade Commission changed its position? 

A I have forgotten, I assume so, 

0 Are vui! faail?.sr with the recent amendments to 


® 

2 

3 
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t 

the NAB guidelines pertaining to tar and nicotine that j 

! 

became effective January 1, 1970? 

A Yes, I am. 

Q Do those guidelines preclude tar and nicotine j 

- I 

f 

advertising? j 

i 

A They don't preclude it, they surrround it with so 
many requirements that we find it impossible to state them 

) 

in the way that we can advertise properly- 

I 

Q Can you describe the requirements of the new NAB- j 

FTC policy for us? i 

A Veil, wasn't that basically in the statement that 

i 

I read to Mr. Loevtngor? 1 think everything was there, i 

or that was my understanding,that we would be required to say. ‘ 

Did you hear me read tha t? j 

1 

Q Yes, but if you could just stats the policy more 

i 

generally. 1 don't particularly want to hear you read the 

! 

language again. Just describe- it for us. ! 

A V/eli, if you mention low tar you have to put in the ! 
high and the lo?> tar and nicotine, tha range and you have to put 
in the fcar and nicotine content of the cigarette you are 




describing — 

Q If you describe a cigarette. If you compared it to 
a specific brand? 

A Ko, if you do it £t all. If you say low or lower, 
you have to put in the range. That is our understanding. 


OP 

Gp 

§ 

3 


00 
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Q Could ws take a look at the October 8 letter? 

What exhibit is that? It is Plaintiff's Exhibit 8 
(handing to witness.) 

Now looking at that, paragraph 3, page 2, would you 
read fcha t to us? 

A "The tar and nicotine content in milligrams 
of the lowest and highest yiald on cigarettes." 

Q Paragraph 3? 

A "And if the tar and nicotine content of the 
advertised cigarette is compared to any other specific 
cigarette, the brand name and tar and nicotine content 
in milligrams of the snake produced by such other cigarette." 

Q Don't you read that as not suggesting that 
the other brand has to be named unless there is a comparison 


i 

i 


j 

1 


to a specific cigarette? 

A I sa very sorry, I don 't know wha't you are driving 
at hez’s. If as a category — 

Q Take Silva Thins advertising that is currently 


running. 

A Silva Thins advertising that is currently running 
says lowest in tar of all hundreds. That is a category, 
but it would still have to put, according to the guidelines, 
in both audio and video, the highest and lowest range of tar 
and the highest end lowest range in nicotine. That is the 


t 


i 

i 

I 



intent, isn't it? 


I mean — 
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‘ jj Q Would it require naming a competitive brand? 

|j A Ho, because there is none. You can't name 90 

3 Jj brands. This is the understanding that I have had, that 

■ j if it is a sweeping category, and that is the discussion 

I 1 

1 j that was held with your own clearance men, on this subject 

i 

5 j of how many are "many*’ as 1 understand it. It is 

i 

7 when it is a category of this kind, you obviously don't 

i 

i 

1 I name every hundred cigarette, you just name the highest 

li 

i !! 

i| and lowest in audio and video. 

jj 

10 jj Q But you don’t have to naso a competing brand. 

' : ;i A Ho, according to this letter. 

:! 

Q If Pall Mall Golds wore to change its 
; ■ :j advertising so that it compared itself, for example, to many 

. i 

i 

'" f i| of the lower, lower in tar than many popular filter kings, 

:i 

!J j it would not have to name a specific brand, would it? 

i ' : ii MR. KRASIi: Is this CBS policy? 

;l 

u jj ?SR. DYK: It is just a question. 

1,5 TUS WITNESS: I don't know the answer to that, what 

v ' , it would be. That would have to come from you people or the 
“ other networks. 


| 


i 


i 


l 

i 

I 

! 

| 

i 

i 

i 


i 


i 

i 


I 

j 


BY HR. DYK: 


Q You just testified in your interpretation the 
Thins advertising would not have to be changed? 

A '.Then it is a total category and there is no 
question about it. I understand there you put the high 


Silva 


and low 



t 
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range. I 

! 

Q But you 'nave a question if it refers to many j 

I 

popular orany of the most popular filter kings? 

A I don*1 know. 

. I 

Q Now until recently am I correct in understanding 

i 

that It has been the policy of American Brands to bring its | 

1 

television advertising into compliance with the provisions 
of the NAB Code? 

J 

A I don’t — we bring our advertising into com¬ 
pliance with the networks, what they do with the Code is bas- j 
ically their problem. j 

Now I assume that the networks abide by the Code 

i 

provisions and wo abide by what the networks tell us we can i 

i 

or can't do. So I am not, you know, we are responding to the j 

j 

network position. We are not responding to your trade 

association. j 


Q Isn't it true American Brands or its agencies 
have consulted directly with NAB? 

A On occasion, yes. And on the most recent occasion 
was at the request of one of the networks, I believe CBS 
as a natter of fact. 

Q Isn't it true that when these consultations have 
taken place they were because American Brands or its agencies 
objected to the interpretation of the NAB Code or its guide¬ 
lines, suggested by the network? 


J 

i 

} 

i 

i 



t 


I 

! 
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A No, what the origin of these things is I simply 
don’t know. I suppose the network raises it with the 

i 

Code and they come back and say tell them this, and on occasion 
it ends up where two or three of the parties get together 
and try to work it out. 

Q But you don’t know? 

i 

A I know that on one occasion, on the Fall Hall i 

and the pointing to the tar range, that was worked out 
directly with Helffrich, and I believe the suggestion of j 

Mr. Nelson. j 

[ 

Q Did anyone from CBS participate in those dis- ■ 

i 

cushions with Hr. Helffrich? 1 

A 2 don't believe so, I am not sure. ! 

i 

Q So the discussions took place between American j 

i 

Brands agencies and the Code Authority? 

i 

j 

A I believe that is the way it happened,yes. 

Q Aside from the recent amendments to the NAB 

guidelines which are in issue here, does your company intend I 


to comply with other requirements of fcta NAB Code and the 


guidelines in the future? 

A It depends on what they are. You can't predict 
something like that. 

Q Wall, you know what the existing guidelines and 
policies are, aside from the one that is involved here. 

A Hut I don 5 6 know wha t you are referring to, in the 
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|l 

i |j future. 

i 

v Si Q “Tiie existing, in your future advertising? 

jj 

3 |j A In our future advertising — 

i: 

i| Q Assuming no change in existing guidelines and 

l’ 

; policies, putting to one side the nolicy at issue here, 

i| 

M 

5 ;j do you intend to comply with NAB policies? 

/ :j A Well, it is difficult for me to answer. 

il 

3 jj Let me ash you, I don't understand, we are apparently 

<.} jj complying because we have material on the air which the 

i > |j netwoi“ks ha\'e cleared and they aro abiding by the NAB 

( 

'j policies. 

It 

jj Again, l say to the bast of my knowledge, because 

; - / I don't know what goes on between your networks and the NAB, 
tbut I have got to assume that that is happening. 

jj Q But yon don't intend to change your policy in that 

J 

. j 

i.j j, respect, aside from the one issue that is before us in this 
s" !t case? 

!j 

i.:, jj A I just'don't know. 

: * 

: Q Save you discussed changing your policy in that 

j i 

- respect? 

.•: I: A 


No, absolutely not. 


CD I 

co ; 

M 

o ; 

*-» ! 

vT 
00 
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Q Now does your company in general run different 

i 

advertising on ABC, CBS and NBC? 

A No, we run generally advertising that is the same ! 

across the board. ^ 

I 

\ 

Q You use the same commercials? j 

A Yes. 

Q Is it important to you to use the same commercials?; 

j 

A Yes, it is. | 

i 

Q Well, if it is important to run uniform commercials^ 

isn't it important to have NAB interpretations on the 

Code, so all three networks have a uniform interpretation of j 

> 

the Code? j 

A I would think that that is your, you know, if 

1 

I 

your Code and the networks feel that way. I don't know what * 
you mean important to us. 

Q To enable you to run uniform advertising on the I 

three networks? 

A If there were no restrictions, I suppose we could • 

run different things everywhere, but I don't imagine you ! 

would do it. The heart of any advertising is to be consistent; 


This is Code aside. You don't have a Marlboro man in one 


CE 
GO 

. © 

section of the country and an Enerlish butler in another sellings 
your product. You do it, particularly in any mass product, yo4S 
try to be consistent. I 

0 Nall, let's take tbs area of athletic activity, for 
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example. If ABC took the position that shuffleboard is 

not an active sport and that you can show someone playing j 

j 

shuffleboard and CBS said no, you can't show someone playing } 

i 

shuffleboard, both interpreting the NAB guidelines, wouldn’t ,j 
it be important to resolve that discrepancy? 

i 

A From our point of view, yes, I don't know how it is' 

i 

arrived at, but we certainly don't want to be making, I think j 
it is self evident, we don't want to be making different 
commercials for each netwox*k or for every station. We get 
one that we want to run across the board. 

Q Now earlier in your deposition, Mr. Loevinger was 

examining you and you testified that certain changes had been 
made earlier this year I believe in the Pall Mall Gold 
advertising as a result of certain consultations with NAB 
personnel. Can you describe for us in detail those changes? 

A 1 think it is fairly simple. It was that the 

networks felt that the actual positioning of Pall Mall should j 

| 

be more clearly indicated in the spectrum. The result of it, j 
not getting into the several meetings and the agency going back 
and forth, but the result was that the pencil pointed to the j 
position of Fall Mall on -the chart and the NAB agreed to this,! 

at 

at 

and it was worked out and Stockton Helffrich wrote a letter ^ 

© 

of thanks to Mr. A1 Seamon, president of SSCSB and thanked 

05 

him for cooperation and that was it. And it has been on the 
air in either the pencil form or there is one with the girl 
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V. 

1 ! 

i! i! 


! 


pointing to the position on the FTC chart. 

Q It is possible to read either the names or the 

figures on that FTC chart? 

A No, it is a matter of showing the position. 

Q In fact, wasn't the chart itself added to the 

advertisement at an earlier time as a result of some con¬ 
sultations with NAB? 

A There may have been a chart before, I don't 
remember the details, where — I remember the important 
decision there was to point to the position. And that was 
done and this is basically what has been on since then. 

Q You mean the chart was in the earlier ads but ther.e 

j 

was no indication of position? 

A Yes. And I think that was the basic change that | 

j 

was made. [ 

Q Now until 1966 you stated earlier, if I am correct,; 

you recognised that FTC had a policy against tar and nicotine j 
advertising. Xsn E t that correct? ! 


t 


CP ! 
00 ; 

O i 
H i 

vT j 
<35 ! 
« i 


A I believe that is correct. 

Q And you abided by that policy, didn't you? 

A To the best of my knowledge, yes. 

Q American Brands — 

A 7- am trying to think when and what the nature of 

the Carlton advertising was. It was vary limited. But since 
•wo shewed the tar content on the package — but the basic 
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thing to cut through it all is that March 25, '66, the 

i 

FTC reversed its position as to the permissibility of J 

advertising tar content and the Commission announced, as you j 
know, I won't read this whole thing, but a factual statement ajid 
so on, these elements. j 

i 

Q Could you undertake to find out for us whether j 

the earlier Carlton advertising mentioned tar and nicotine? 

MR. KRASH: Sure. 

THE WITNESS: Yes. 

I 

BY MR. DYKs ! 

I 

0 Now American Brands never challenged the FTC ! 

I 

policy against tar and nicotine advertising, did it? j 

MR. KRASH: VThat do you mean by challenged? You i 

I 

mean brought a suit? I 

J 

/ 

MR. I>YK: Y 2 E y brought a suit. | 

I 

BY MR. DYK: i 


Q Did you ever bring a suit? 

A Hot to my knowledge. I v?ill undertake to check 

the advertising. 7 just forget it. How do you want me to 

do that? 05 

05 

ut 

MR. DYK: A letter to Mr. Krash would be fine. © 

M 

THE WITNESS: I will undertake to assemble the qj 
advertising and get tc At . Krash as soon as possible. 


BY HR. DYK: 

In fact in I960 American Brands and a number of 
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other tobacco companies at the prompting of the FTC 
agreed not to engage in tar and nicotine advertising, isn't 
that true? 

A 
Q 

policy 
A 

many things you can’t do it? It is a touch and go. 

Q Are you aware of the 1967 exchange of correspondence 
between the NAB and the FTC which is Exhibit NAB-7? 

A The Octob er 8? 

Q No, this is 1967. 

A No, I don't have that. 

Q (Handing exhibit to witness.) 

A Do you want to refer to any specific part? I have j 

just glanced through tills. Do you want me to read the 
whole document? 

Q You may read it to see if you have been familiar f 

with it in the past. j 

00 j 

A j. have now read thi3. j 

© 

Q You are familiar with the document? i 

oo ; 

CD l 

A Yes. I 

j 

Q Now the FTC's October 25, 1967 letter states, j 

j 

doesn't it, that where comparisons of tar and nicotine content of 
...t-sox: brands of cigarettes are made, the; advertising should be: 


Yes. , i 

i 

Now that FTC policy was far more drastic than the t 

| 

at issue in this case, wasn't it? 

You mean to do none as against doing one with so 
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' (1 


past? 


factual, fair and not misleading? 

A Yes. 

Q Did American Brands comply with this policy in the 

A Yes. j 

Q And it didn't challenge the policy? 1 

} 

A Well, I assume there was no reason to, because we j 

i 

v?ere conforming. If we weren't, we wouldn't have been allowedj 

to do our advertising. Isn’t that correct? Wouldn't the network 

j 

have said no, this is against — I don't know, we probably j 

i 

> 

were conforming» 

i 

Q We didn't prepare your advertising. | 

A It was prepared and accepted by the network 

I assume it conformed. 


So 


Q 


Though on occasions I suppose objections and 


requests for changes were made by the networks? 

A It could have been, but it wasn*t run until it 
was approved obviously. 

Q Now that PTC policy also stated a cigarette 

testing relatively high, not among the lowest in tar and 
nicotine yield, should not be represented to be otherwise 
either expressly or by innuendo. Did American Brands comply j 
with that policy? 

A I take it they did. 

Q And it didn't challenge that policy, did it? 


rr> : 
QD j 

M S 

2 ; 

<i : 
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A No. 

Q The FTC policy also states a cigarette testing I 

relatively low, along the lowest in comparison with other | 

I 

brands, may be so represented in advertising to the public, 
provided the basis for comparison is fully and fairly stated, j 
Is that correct? 

A Yes. 

Q American Brands complied with that policy? j 

i 

A I take it we did. j 

i 

Q And it didn't challenge that policy, did it? j 

] 

A Not to my knowledge. j 

i 

Q Now finally the FTC policy statement states that j 

no matter how relatively low its tar and nicotine content, j 
no cigarette may truthfully be advertised or represented to tl^e 
public expressly or by implication as safe or safer? 

A Right. | 

Q Did American Brands comply with that policy? j 

A Yes. ; 

05 

q And it didn't challenge that policy, did it? 00 

o 

A No. H> 

Q Do you confer with Mr. Hetsko on the subject of o 

advertising? 

A No, except when there is some problem of the type j 

we are facing here, we do not confer with Mr. Hetsko. ; 

Q But where there is a question such as there is here. 
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you do confer? 

A If a question were raised that involved the legal 

department, we would certainly confer with our senior vice 
president and general counsel, yes. 

Q Have you conferred with Mr. Hetsko about the 

proposec changes in the NAB Code? 

MR. KRASH: Don't answer that. He is now asking you 
about a privileged area of communication. 

BY MR. DYK: 

Q Are you aware of Mr. Helffrich's October 13 and 

October 22 letters to Mr. Hetsko? 

A Yes,because Mr. Hetsko transmitted them to me. j 

Q I am puzzled, I confess, by the documents that were 

submitted this morning. I would, like to make Bergson's letter 
an exhibit. i 

(CBS Exhibit 8 was marked for j 

i 

identification.) 

MR. DIHC: I appreciate that in view of the time 
frame- hero that you have not made certain that you have all of 
the re'evant. documents . But it seems sort of strange that i 


there are no documents relating to the FTC policies and 


GO 

00 


NAB guidelines, at least as I reviewed the documents there F? 
are none. Mr. Cohen has just testified that there was *‘ A 

s ores cc-rre spon£.snee -~ 

yts-ysn : There is a letter already in the 


http://legacy.library.ucsf.ed ifitid^eOTtid^Mwwjndustrydocuments. ucsf.edu/docs/jtxl0001 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 




138 


record. 


THE WITNESS: If you are referring to the letter 


between FTC and Helffrich of October 8, that is part of the 


record. 


MR. DYK: But I am speaking also about internal 


description. 


points? 


MR. DYK: Could you check with them on those two 


MR. HAWKE: Sure. 


memoranda on this subject, things of that sort, correspondence' 

I 

with agencies. j 

I 

THE WITNESS: I don't know of any. Whatever we j 

have as far as I know you have. j 

i 

MR. DYK: Could Mr. Krash undertake to check i 

i 

i 

specifically on those two things again? j 

MR. RAWKE: The people who made the file search j 

J 

assured us that they produced everything that met this 
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r 


BY MR. DKK: 

Q Now when did you become aware of the October 13 and 

'} 

October 22 letters from Mr. Heiffrich? ' 

A The ones that were sent to Mr. Hetsko? j 

Q Yes. ! 

A It was either the same day or the day after Mr. 

i 

Hetsko sent it immediately,to the bast cf my knowledge. 

! 

i 

Q And you reviewed those letter at the time? 

t 

A We re ad them, sure, certainly. i 

i 

( 

Q And it was your understanding on your initial 

i 

reading the same as your understanding now as you described it? 

A Well„ the reading of the letters versus what went on ; 
following the receipt of them and the interpretations beginning 
with the changes in the Code that Heiffrich transmitted to 
Mr. HotskOf it looked as if the Code said these are the pro¬ 
visions that are going to be made a part of the Code pro¬ 


cedure. 

Then there: began to be — and I’m not probably 
doing this day by day justice — but the essence of it was 
over a period of time some people thought you had to put in 
audio and video and some video only. 

And It was not until I believe December 3 that we 
were aware that everybody was going to abide by the FTC letter 
literally. And I might point out that even as of December 1? 
arid the hearings here, the CSS clearance man had just gotten a 


Ct 

CD 

M 

O 

M 

•d 

co 

CJ 
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decision that you could, if you compared a brand, name the 
competitor. And that was said by the CBS man on the stand, 
that hxs decision came on December 17. So that literally all 
three networks were abiding by the whole FTC document, that 
was the time when the final word came in. 

Q Aside from your confusion as to whether disclosure 
in both audio and video was required, were you confused 
Mr. Krash, let the witness answer without instruction. 

MR. KRASH: There ’was a misstatement. He didn't 
speak of his confusion, there was general confusion. 

1 

BY MR. DYK: j 

Q Aside from the general confusion at American Brands j 

> 

of whether you had to do this in both audio and video — 

1 

MR. KRASH: That is also a misstatement. It wasn't j 
just at American Brands. He said throughout the industry j 

there was general confusion about this. 

BY MR. DYK: j 

i 

Q Aside from the confusion in that one area — j 

f 

MR. KRASH: what area? : 

i 

MR. DYK: As to audio and video. I’m not interested I 

in who was confused; Mr. Cohen testified there was confusion | 

CD; 

at American Brands? aside from that one area was there any 

O, 

other confusion at American Brands as to the meaning of the 

Cfl 

. r- 

FTC policy and the NAB guidelines? 

THE WITNESS: I think that was the heart of it. I 
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think that's correct. 

BY MR. DYK: j 

Q There was no other area of confusion? j 

A No. 

Wait a second.. There was one other point, I‘m 

| 

sorry. I'm so tired at this moaent, I will try to recollect. \ 

Q Did American Brands or the agencies prior to Decern- i 

I 

her 3 seek any clarification from the NAB cr any of the net- j 
works as to whether these requirements applied to both audio j 
and video? j 

A No; now let me, since this has come up, let's take ! 
one second. The normal procedure, I don't speak for other i 
companies than our o-,m, when there is a change for whatever ; 

f 

reason and from whatever source, we are advised by the net- i 

works with whom ws place our material that this is what you 

i 

are to do. It is as simple as that. 

I 

And there is no reason for us to be racing to the 

1 

network and saying what is new whan they have made a deter- j 
mination. 1 repeat to you that the CBS clearance man couldn't! 


have* come to us until December 17 and said okay now I have got | 
clearance for you to out in Winston. So that this is a net¬ 


work responsibility, if they change the ground rules, to tell 
us. 

And when we ask them can we run. this advertising, 
they say yen or no. Sc if they change the name, it is their 


GO 

QO 

O 

k-A 

•Ji 

CD 

cn 
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job to run over and say what are you thinking today. 


You mean — 


X mean just that. 


q if current advertising becomes unacceptable, the net-j 
works have invariably taken the initiative in informing you j 


of that. 


A I know of no occasion when they haven't. 

i 

Q Do you knot/ of any occasion when they have? 

A I think in the case of pointing out the position of j 

l 

Pall Mall on the chart, that is the most recent and per j 

* 

example. They said we think this ought to be made clearer 

| 

and the initiative for that came from the network. j 

Q Is that the only example you can recall? 

A At the moment, ye3. 

f 

Q Now after you first became aware of the changes in j 

the PTC policy and the NAB guidelines, did you have any con- j 

versations on that subject with anyone in the company? j 

i 

A Yes, I discussed it with my superior. i 

Q Who is that? j 

A Mr. Ileinmann. And he supported my position that if j 

j 

there were any further action we should be told what the intent 


Q What do you mean by that? 

A Well, of the people who were carrying our adver¬ 
tising, I am repeating my other remark, that if the networks 
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il 


| . 



i 

i 

i 


were going to say to us the advertising which we have accepted ! 

| 

is no longer acceptable, and this is what you have got to do, 
and then it should have been said. ‘ 

Q You are aware that each of the networks subscribed I 
to the NAE Code and abides by the guidelines? I 

A Right. 

Q Has any network in the past ever run any advertising : 
which v?as finally determined not to be in compliance with the | 
guidelines? 

A Not to tny knowledge, but you are talking here about | 
the matter of interpretation., which 1 repeat — ; 

Q I understand the matter of interpretation. 

A It took quite a while, even for the people who were 
basically involved, to take a position. I 

Q But there was never any doubt in your mind that 
once the guidelines were interpreted the networks would abide j 


by them? ; 

A That was not ray position one way or the other. That 
is the networks' problem. I don’t have — that is not 
something 1 should have an opinion on. ! 

Q You are not concerned with whether your advertising j 

ay 

OD 

©, 

h I’m concerned with the networks’ clearing our ad- M 

<F 

CD 

vsrtising,and what they do in relationship to their trade sj: 


association is their business. 
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i 

Q Yes, but when this new FTC policy and NAB guidelines! 

i 

came out, you were concerned whether your advertising would bej 

1 

cleared, weren't you? j 

A That is correct. ” j 

Q And aside from the area of confusion that you 
mentioned, you had no doubt, did you, that the networks would ‘ 

abide by the guidelines? i 

( 

A X v/ould assume the networks would abide by their 

j 

Code. I just say that that is their problem, not mine. They 

may not sometime. If you are asking me as a general matter, | 

( 

I assume they would, yes. 

Q What was the date of your discussion with Mr. 
Heinmann? 


■■■■> ' A Xt would have been shortly after, I don't remember ! 

■! the exact date, but shortly after the receipt of the com¬ 
munication from Mr. Halffrich. j 

:7 ; Q The October 22 communication. ■ 


A Yes. 


Q How I’m somewhat confused because as 1 understand 
it you testified earlier that the FTC complaint against 
American Brands and the NAB policy, FTC policy in this area, QD 

are identical. Is that correct? Q 

H 1 

A This is -- $2 

00 

MU. BOEVING.2R: That is what the complaint alleges. 
Till; WITNESS: This is in. the complaint. This is a 
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legal problem. May I consult Counsel? 

MR. KRASH; Yes. 

THE WITNESS: Yes, all right. Yes. 

BY MR. DYK: 

Q In fact I ask you to examine the complaint and the 
October 8 policy statement and ask you if you wish to change 
your answer in that respect? 

A I'm sorry, look at what? 

Q The FTC complaint — 

MR. KRASK: That is really a question for a lawyer, 
whether they are similar, or different. This witness isn't 
capable 

MR. ADLER: He verified the complaint 

HR. KRA3H: But any lawyer knows there are legal 
conclusions inserted in the complaint. 

MR. DYK: It is not a legal conclusion. 

May I ask him this question. 

MR. KEASHs Yes. 

THE WITNESS: Please show me where to look. 

BY MR. OYKj 

Q The October S FTC policy statement. 

A The October 3 policy statement of Mr. Halffrich. 


CO: 

CD' 

t-k 

O 

to 

CO 


Yes, and the FTC complaint against American Brands? • 

5 

I 

Wall, fchsav look substantially the same to ms. I'm 

i 

•v.r. If thers ic something you are calling attention 
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to, X wish you would do it. j 

Q There is no mention of disclosure of nicotine contentj 

I 

in the complaint, is there? j 

A How, this is an interesting point. This was one of j 

* | 

the other points of confusion that came up. There were early | 

j 

reports and discussions that came back that nicotine wasn 1 t ! 

i 

part of it. Wien finally all of the smoke settled, nicotine 
was part of the story. Mow this lack of it may have conus from! 


this. 


Q But there is no mention of nicotine in the complaint .j 
A All right, there is no mention of nicotine in the 
complaint. j 

Q And nicotine is mentioned in the October 8 policy I 

statement. Is that correct? ! 

r 

A That is correct. I 

Q So tha two are not identical, are they? 

A They are not. ( 

I 

Q And the verification of the complaint was incorrect j 
in that respect. Is that true? i 

A I suppose it i3. : 

OP; 

Q Mow there is another differentiation, is there not^ 

oi 

M 1 

between the complaint and the October 8 policy statement? ^ j 

O ' 

That is, tiie complaint says nothing about requiring disclosul%;- 
in audio and video, coos it? j 


M> Vpji/A. 


‘fe depends on what you mean by 


http://legacy.library.ucsf.ed ^tidi'kkORapO/^ditow.industrydocurnents.ucsf.edu/docs/jtxl0001 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 



aro 9 


147 


j: disclosure, doesn’t it? j 

l! MR. DYK: I suppose it does. But it doesn't speci- 

i 

j; fically say audio and video. j 

;; i 

;! MR. KRASH: You can argue that with a lawyer. You j 

j! * I 

j: are harassing the witness and keeping him here with trivial 

!’ j 

|; things. The substance is clear and correct and the witness is ; 

I‘ < 

;! j 

j; not a lawyer, he is a layman, who on advice of Counsel puts 

ii 

insertions in with respect to these two matters. Every compe- 
jj tetent lawyer knows that, I assume you know it. i 

|j BY MR. DYK: 

i 

Q Now it is true, if we may get back to the question, j 

ii i 

i| that the complaint says nothing about audio and video. 

i! j 

A That is correct. i 

j Q And the policy statement does, right? j 

A T'nat is correct. 




q Sow when you become aware of the September 29 com¬ 
plaint against American Brands, did any FTC press release 

accompany that complaint? 

A I don't recall. 

MS. DYK: Off the record. 

(Discussion off the record.) 

MR. DYK: Would you mark this CBS Exhibit 9, please, j 

{The document referred to was 
marked CBS Exhibit No. 9, for j 
.iclan fci Si cation.) 


Gb 

QD 


CD 

o 

* 
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i, 




( 


v2x 



QY MR. DYK: ! 

I 

Q I show you a document marked CBS Exhibit 9 which ! 

purports to be a press release of the Federal Trade Commission,! 

dated November lo, 1S69, with respect to the complaint against 

* I 

American Brands - j 

Have you seen that press release before? ■ 

MR. krash: That ia about the answer, not about the i 

i 

complaint. i 

j 

MR. DYK: About the proceeding. 

BY MR. DYK: 

Q Have you seen that? > 

! 

A I have not seen this document, no. j 

J 

Q Have you ever seen any FTC press release concerning j 

j 

the proceedings against American Brands other than the May 22 j 
press release? ! 

A No, I have not seen any press release of the FTC. j 

i 

f 

i 



ce 

oo 

o 

rn 

o 


i 
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BY MR, DYK: 


| 


Q Now, Mr. Cohen, earlier I believe that you testified 

S 

that American Brands sought to induce the public to purchase ] 
Silva Thins and Pall Mall Gold 100s by making representations J 
that these cigarettes were low or lower in tar. Is that 

i 

correct? I 

s 

A That is one of the elements, yes. i 

Q What is the current policy of American Brands 

with respect to advertising that discusses tar and nicotine | 

I 

content? | 

A I don't understand what you mean by the policy. 

We do it in certain products and that speaks for itself, ; 

i 

i 

doesn’tit? j 

I 

Q Do you have any company policy with respect to the ; 

. . I 

contents of such advertising? [ 

A lie don't have company policy in advertising. We 
make up an ad to suit our problem and it varies front product i 
to product. There is no uniform way of doing any advertising, j 
Q You have no policy then with respect to the contents 
of tar and nicotine advertising, other than that which may 


emerge in a particular case? 

A That is correct. If it is helpful in selling, we 

put it on within the rules you live with. 

Q Is the::?, any particular element of the new NAB 

dui.delino2, FTC policy, which :Lc of particular concern to 


GC 

oc 

! 

‘ o 

i w* 

! or 
c 
: o: 


http://legacy.library.ucsf.ed8diit'MilTttffiffl/|(MWvw.industrydocuments.ucsf.edu/docs/jtxl0001 


CONFIDENTIAL: MINNESOTA TOBACCO LITIGATION 



150 


2ht 


° i 


;j 

ii H 


American Brands? 

A Well, haven't we been over that? Do you want me 

\ 

to repeat all of this again? ! 

Q This is just — I would appreciate it. . 1 

j 

A I have stated this so many times. X will do it I 

i 

of course. I tried to point out when X was being interrogated! 

i 

before that the physical problem of putting in an audio and I 
video, the things that are required under this, make it 

j 

impossible to develop a meaningful 30 second commercial and 
30 second commercials are the heart of our business. | 

Q Is there any other objection to the FTC policy, 

NAB guidelines? j 

t 

A Yes, there certainly is, naming a competitor is j 

} 

contrary to all practice in advertising, and has indeed been j 

i 

against the policy of certain two of the networkds, and I | 

j 

don't know the position of the third, but it is against all j 
advertising practice to name a competitor in your advertising.! 

Q Are there any other objections to the NAB FTC policy? 
A I can't think of any, no. There may be, but it 

seems to me that is the hs-rt of it. 

Q So you have no problem about disclosing the q 


06 ! 
00 ! 


figures that are required in the video portion"of the ad- ® i 

! 

vertisement? Video? ' 

A /fell, it depends on the nature of it. Again this i 
is e. hvoothatical Question, because rf, >you separate tar and 
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nicotine, cr what form it takes, all of these things, 

|! whether it can all be done in one commercial, I am telling j 
you what I think the key problems are, X have expressed them. : 

j; j 

Q Do you have a problem with disclosing these figures! 

|| ! 

i| in the video oortioa of the advertisement? 

. I 

■, I 

?. I think this is something that could be discussed. 

! I have never addressed myself to that. 

ii Q Why do you object to naming a competing brand in 

your advertising? 

|| A Because when you name somebody else, with the 

|i i 

ji casual way many people look and listen and read, you j 

| 

promote the other person„■ just as politicians seldom name 
their opponents by naiaa, they call him "that fellow." \ 

Q Is your current Pall Mall Gold 100s — strike 

that. Is your currant Pall Kail Gold 100s advertising 
designed to indicate that these cigarettes are preferable to 
the best selling filter king? j 

.' i 

A No. I 


Q Why is the comparison made? 

A Because it positions it a3 a cigarette in the 

modest tar range and compares it with 'tine best selling 
filter king. 


(X 

X 

** 

o 

8 

tn 



So the 
from their 


ad is not designed to encourage smokers to 
present filter king to Pall Mall Gold 100s? 


Ahs 


oiuteiv no; 


general field. But that 
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isn't the question you asked me before. When you put an 
ad out, you want to take smokers from everybody. You are out 
against the whole market. 

Q Xf you are comparing tar, what is the relevance 

of the fact that you are comparing it vith the most popular 
cigarette? 

A Because it positions it in the spectrum. 

Q But that may have nothing at all to do with 

relative tar content, the best selling filter king could 
be very high in tar content or it could be very low. Isn't 
that true? 

A Til at isn't tha situation. 

! 
! 

Q Does the public know that? 

A X don't know what the pubJ.ic knows. j 

Q Does the public know what tha tar content of the j 

best selling filter king is? | 

i 

ME. KRASH: The advertisements state it. 

MR. ADLER: Let him answer. j 

THE WITNESS: We put it on the screen, don't we? I 
guess they do. 

BY ME. DYKs 


Q 


05 

B 

O 
H* 

Does the public know where the best selling filter ^ 

O 
fTi 


king ranks with other cigarettes in tar content? 

A We make an effort to point it out in our 
negotiation with your network people and the NAB, we arrived 


5-t . 
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Q How does the rid indicate where the best selling 

filter king ranks in tar, other than a number? j 

A It points a pencil to the position on the FTC t 

— i 

chart where this ranks. „ J 

Q Which? What is "this"? ! 

t 

A Pall Mall. - j 

i 

Q Does it point on the chart to vihere the best ■ 

selling filter king ranks? | 

i 

1 

A Oh, I don't know, I don't think so. j 

t 

Q New in the current Silva Thins advertising there ! 

is no chart, is there? 


A No. j 

| 

Q Kow does the public know where Silva Thins ranks? ) 

A It is a generic thing, it is the lowest in tar I 

i 

of all 100s and that tells, that is the heart of the story. > 
And it is lower than most kings, til at is an added statement f 

j 

end it is indeed lower than two-thirds of the kings. So that 


is conclusive enough. 

Q Is Pall Hall in fact a low tar cigareete? 

A It is not in the lov.-, low tar range, no. It was 

never meant to b-e. 

Q Is Silva Thins a low tar cigarette? 

A Silva Thins is in the medium low along with True, 


do 

QD 

O 

00 

3 


area 


Vihst is the tar content of Pall Mall Gold? 
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•i ‘i 

' !! 


-■ i 


■(0 


A 

Q 

A 

Q 

thins? 

A 

Q 


Repeat that again. 2200 millimeter? 

No, 22 cigarettes. 

That arc lower — 

Whatever size, that are lower in tar than Silva 

if you counted that, I will accept it. 


A Nineteen. 

Q What is the tar content of Silva Thins? 

A Fifteen. 

Q Now isn't it true that according to the FTC 

recent figures for all cigarettes that the tar content 
ranges from 32 milligrams to 4 milligrams? 

A I understand that is true, yes. 

Q In fact, according to these November tests that 

were just released, aren't there 54 cigarettes that are lower 
in tar than Pall Mall Gold 100s? 

A If that is your count, I will accept it. 

Q .According to the November test results, aren't 

there 22 cigarettes that are lower in tar than Silva Thins? 


0Q 

00 


Now you said that Pall Mall Gold was never designed ^ 
to be a low tar cigarette. Isn't it true that it is relatively 


high in tar? 

A I wouldn't 'chink so. The 19 range is — what I 

explained before, which is very important, that part of this 


story of the reduction from the figure in the 
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public mind, which at one time was a 43, but from the 
beginning of che same method, from 28 to 19 is a cigarette 


reduction. 


Is that what the advertisement is supposed to 


convey, that Pall Mall Gold 100s are lower in tar than they 

used to be? j 

! 

A That is part of the story, yes. ' 

Q Do you believe that consumers choose among dif¬ 
ferent brands of cigarettes on the basis of nicotine content? j 

1 

A It could be, 2 am not aware of it. The tar has j 

» 

i 

been the term that i 3 most often used. In fact we didn't, 
we don't use nicotine. Tar eeems to be the thing that people j 
consider, at least that is advertised. 

[ 

Q Didn't vox* used to advertise that Silva Thins 

ware lew in nicotine? 


hundreds. 


I think it said lowest in tar and nicotine of all 


?hc current advertising supplies no information as 


to nicotine content? 00 : 

05 i 

Li 1 

A That 3 .s correct. 

Q Do you think that people who watch television are q! 

cx>; 

always watching the screen? People who are following a 
television program, do you think they are always watching the ! 

screen? 


Ko'c eve.-w record, I would assume not. If I take it 
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from our own experience, yotirs and anybody's, sometimes you 
walk away. 

4 

\ 

Q So there are times when a listener is not watching,j 

but is only hearing the video audio? -j 

i 

A I would think this is quite possible. i 

Q Don’t you think the viewer who is listening but 
not vratching who wished to be apprised of the position on the 
chart of Pall Mall Gold 100s, if he hears it is a low tar 
cigarette in the audio -- 

A We don't say it is a low tar cigarette in the 

audio. We say lower in tar than the best selling filter 
king. 


G And then you point on the chart to where that is? 

! 

A Yes. j 

j 

G I presume that you have the pencil pointing to the < 

i 

chart because you believe that is relevant?. Is that true? 

i 

A Sure. ! 

| 

„ i 

G Why isn't it relevant for someone who is not j 

I 

watching the screen, but is only listening to the audio? 

A Wall, you can't do everything, you have got to 


GD j 
QD 

h* ! 

O i 

I 

assume thatwhen you put a demonstration on people are going qfj ; 

V* j 

to be watching it. And by and large I am sure they are. ' I 
They don't run away all of the time. 

Q 1 don't believe that you supplied this information . 


oar liar, wonder if von could fell us what the current 
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f 

157 | 

I 

advertising budgets of the other American Brands cigarettes 
are. Lucky Strike, Carlton, Tarryton, Pall Mall Red? 

A x will give you an approximation. I dcn‘t have the, 

figures with me. Go down the list one by one. 

} 

Q Lucky Strike? 

A A million and a half dollars. 

Q Carlton? 

A A million and a half dollars. 

Q Tarryton? ; 

A. S14 million. j 

Q Pall Mall Reds? 

I 

A Zero. 


Q Now just to get back to one question for a moment, j 

J 

In NAB Exhibit 31, the December 3 letter to Mr. William Moore ! 

'* i 

;! from Mr. Coray Allen, in which he states on page 2, the top s 

of the. page, that American Brands "had no desire to show or j 

! j 

I sell" — that is presumably Pall Mall Gold 100s — "as a j 

i low fear cigarette." I take it that that is true? 

; A Yes. : 


Q Is American Brands a member of the Tobacco 

Institute? 

A No. 

Q When did it withdraw as a member? 

MR. JlAT'JIvE i This is all in the record. 


00 

00 

o 

§ 


1 


MR. BY:': Off the record. 
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BY MR. DYK: 

Q What Is the date that American Brands withdrew 
from the Tobacco Institute? 

A I don’t know. 

Q Was it recently? 

A Lat Ee bo clear. Are you talking about the 
Tobacco Institute or the cigarette advertising code? 

Q The Tobacco Institute. j 

A All right. This is something I don’t know, 

l 

l 

Q But it was not recently? j 

I 

A No. It was — : 

MR. LOITERING: 1 think the dates are in the j 

record. 

MR.DYK: Thank you. That is all. 

BY MR. ADLER: j 

Q 3 apologise, Mr. Cohen, for — i 

i 

A I want to continue. Because we must got Mr, Hoore 
out of here, so go right ahead. i 

i 

BY MR. ADL3R: j 

i 

Q Earlier in your interrogation I believe by * 

QCj 

Mr. Loevinger you referred to a fact booklet that you didn't $ 

© 

have with you which if you had had with you would have helped£3 
you to answer one o:? Mr. Loevinger's questions. What is the N 
nature of that booklet? I 

A I aa sorry, 1 don’t rsiaaaber the point a fact 
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159 j 

booklet. | 

I 

Q It was a fact booklet that must have had facts in it ! 

j 

about the company. 

k This was when we were asked the position or I was j 
asked the position of the company on the health issue and ; 
1 said it was contained in statements by the now chairman of 

f 

the board and they are in the annual report. 

Q Mo, I don't believe that was it. ! 

i 

am. LOSVINGER: I think it had to do with the sales 

: 

of various products. , 

i 

BY MR. ADLEU: 

I 

Q I believe it did. It was apparently a little j 

booklet you sometimes have with you which contains some basic 

fact data in it about the company. j 

2s there such a document? f 

j 

A Thera is a "Geld American", a little booklet about i 

i 

everything we do. But there is nothing with figures in it, j 

Q Perhaps when we get the tz-anscript we can see what j 

the reference is. If that refreshes somebody's recollection i 

and I had the booket, we I think would like to have it made | 

available. 

MB. LOSVERINC; May I make a suggestion? 

•That about the last annual report of the company? 

Can we have a copy of that for the record and for 
each counsel? 


GO 

00 

H 

O 

u 
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HR. KRASH: Sure. \ 

t 

j 

fcSR* LOEVERING: That nay have some of this data* j 

i 

MR. ADLER: Let’s reserve on the other until we i 

I 

\ 

see what is in the transcript* 

* i 

BY MR. ADLER: 1 

l 

J 

Q Mr. Cohen, you testified I believe during your 
previous interrogation that the NAB guidelines were one of the j 
great problems you dealt with ic your position at the company, j 

i 

Do you recall saying that? 

A Idon't believe I did. I said that essentially j 

j 

that we look to the networks to tell us what they are j 

doing and what wo can do in our advertising, and as a 

) 

result of the NAE guidelines which I assume they follow. 

Q So what you are saying is the impact of the NAB j 

guidelines on you was indirect, as it influenced the networks j 
in their policies. Is that correct? \ 

A That is correct. 

Q Let ne ask the question this way: Was the 
Hatier of complying with the networks requirements for ad¬ 
vertising copy which in turn was dictated to the networks \ 

bv slio need tc ecnply with the HAH code and the NAB guide- <X i 

QO 

P j 

lines, a major problem for you in carrying out your respon- ©i 

sibilities? 

A 12 youeould be specific and say in what area, I i 

(.-"•r.’v. want t': ■— you know —- i 
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Q I mean in the area of television advertising. 

A Well, let’s not have a picture of this ;Just con¬ 
stant problem. By and large advertising is submitted and 
sometimes slight changes are made, sometimes not. So th3t 
unless you are specific about a p roblec or area, there are 
always problems in clearing advertising, sure. 

Q Let me try to be more specific. As a consequence 
of the NAB guidalires, sere there not certain areas of 
advertising that were foreclosed to you, certain types of 
campaigns that you might otherwise have elected that 
you could no longer run? 

A It is conceivable. I can't think offhand 
of an occasion when there would be s thing like this. 

I would have to know specifically. 

Q But weren't there some rules about the way in which 
cigarette smoking could be portrayed, the age of the people, 
the type of activities of the people? 

A These are things we have been aware of, but they 
have not been that onerous, I wouldn’t think. 

Q Why have they not been that onerous? 

A Because when they are onerous, they are not onerous. 
And when they are, they are. 


CE 

(X 


Q Isn’t the reason that you were able to devise ^ I 

CD \ 

other campaigns that were attractive- and sold your product ^ ! 


:h\n cue zt 


within the parameters set by the guidelines'! 
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A We 11, this is so general. 

Q But it is true, is it not? j 

A Don’t say is it true or isn’t it true. What is ! 

or isn’t true. You make, when you have problems, you try to j 

. ] 

make adjustments on occasion and you do and sometimes if j 

i 

you can't you withdraw it. But I cannot sit here and 
think of a specific occasion for two reasons. One, 1 don't 

t 

get Into ths day to day exchange with the networks, j 

so that l don't know the details of these adjustments and 
changes very often. 

Q Who would be concerned with that more directly? \ 

You advertising agencies? ! 

A The agencies. I sa not saying that what is dona i 

I don’t finally approve, because I do, that is my responsi¬ 
bility. If there is a discussion back and forth and something i 
comes out of it, I am the one who has to say Go or No Go. j 

i 

| 

Q Are you responsible for selecting the agencies ! 

i 

used by the company? ! 

A Partly,yes. J do it in conjunction with the 

... GO 

president. <*> ; 

M 

Q What are the criteria for selecting the agencies? 2 I 

CD 

A Partly their track record, very often they come ^ . 

in and make a presentation of advertising which is so good 
that wo hire thoia on that basis. The chief one is reputability; 
stability, act above all, what • v hare done in our and other 
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1 j; areas. 

ii 

2 |; Q I believe there was testimony that when you went 

■> .j to your present form of advertising on Pall Hall Gold you 

r 

4 l> experienced an increase in sales at the rate of ten “per cent 

ij 

5 j! a month? 

j! 

,• 1 A Yes. 

i 

1 j 

v ij Q Is that correct? j 

n i; A Tha t is correct. j 

i; | 

a !i Q What happened when you went to your present form 

of advertising on Silva Thins? 

;! i 

jt A Silva Thins is so new in the market place that 

jj | 

- it is very hard to make a definitive statement. From 1 SS j 

; 

to ’69 it increased from — 

• ■ | 

■ |j Q Excuse ae, when — | 

Lin. XRASIi: Lot him finish. 

A It increased from two to 3.4 billion dollars, I 

i| a percentage change of plus 57 per cent which is indeed 

i 1 

- !! very good, all I can say is it seems to —- ; 

•V " BY MR. ADLER: • 
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!! Q In other words, there was no period — | 

i 

A There was no period when there was souse thing else 
'• and than this. This has been it. 

'5 j 

i 

;i Q You testified that part of your reason ibr using j 

i 

: this present campaign on the Pall Hall Gold is to I 

’» | 

• : t 

|f I 

j; erase th.o image that the cigarette had of a 43 milligram tar j 

*. | 

! content cigai’ette. 

What in your estimation is damaging about that kind j 
of an image? J 


A Wei1, because it is a country I think of some 

moderation, and you want to foal that ycu are in the ball 
park and 43, even though ss I pointed out it was under 
an old method of tasting, to the public sounds like 
43, and so wo wanted to counterbalance that overly high 
tar picture and gat it in the range. And this was the 
dramatic way of saying it. 

Q Are you suggesting that the objectionable 
thing about the 43 railligran image was part of an esthetic 


] 

i 


i 

thing, that it id n>t comport with the temperaments of the j 


American people, that the American people wanted, always 


I:;bod Iz be kind of in the middle and were put off by something 
that sou id bo as the high range. G6 

op 

k> 

Ss that what you are saving? ® 

do 

A r thirk ni th the publicity, the things that H 

00 

v-aro 1 that t v.T.ss important to gat it in, the only 
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cac 8 !| way I can put it, into the ball park figure, which we 

’ |i did, reducing it in the stated figure by a different method, 
true, from 43, but I think in the public mind what happened 


j: was that it got down to a lower level. And was in keeping 

it 

with the thrust of many people to provide a cigarette 
j! that is at least lower in tar than before. 

Q You don’t believe th3t it was a cigarette that 
It people would associate health hazards with a higher tar 


content? That wasn’t any part of your concern? 
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f 

Q Now when you advertise today that Pall Mall Gold is j 

i 

lower in tar than the bast selling filter King, as you say, j 

j 

this conveys the impression that it is no longer a high tar j 
cigarette, hut is a, say a modest — I think the word you used; 

• j 

was a modest tar content cigarette. Now, again you say that j 
the fact that this may indicate less of a health hazard to som^ 
people — ] 


A I didn’t say that. ! 

i 

0 You don’t believe it does? i 

j 

A I did not say that at all. 

Q Do you believe that a modest tar image conveys to j 
the public less of a health hazard than a high tar image? 

A I must honestly tell you I don't know what it 

I 

conveys. I know there are certain types of cigarettes that i 

i 

you can describe in certain ways, that seem to appeal to the j 

i 

people. And we try to find out what they are, whether it is * 
length or thinness or tar or whatever it is, and when there is j 
an interest in the figures that we put on, and the sales react, 
then we are pleased. 


Q But the health factor really is all to one side, so 

far uc this advertising is concerned? Is that your testimony? 1 

A What I said is that I cannot read the minds of people 

on -tli is whole subiscu. I don't know why they do it. 1 know or I 

od : 


they do. 


v. .0 ao v/hact 


O 

00 

fO 

o 
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A They buy cigarettes in certain tar ranges. We have 
a lot of people who buy Carlton, which is a 4? we have some 
who buy Silva Thin, which is 15; we have a good many who buy | 
Pall Hall Gold, which is 19. 

Q If you had an advertising slogan that said lower j 
in tar than the best selling Egyptian Cigarette and the best j 
selling Egyptian Cigarette was Fatima, X suppose that might 
give a misleading impression. j 

A It sounds very exotic to ire. 

Q I think Fatima is the highest ranging, is it not, in j 
terms of tar yield? j 

A I forget whether it was tar and nicotine; it doesn't j 

I 

matter. But Fatima — and this is one of the troubles with 

i 

some of these figures„ they refer to brands which are extinct j 
or hard to purchase. Fatima used to be a very important j 

j 

i 

product. I 


Q To answer my question, could it be misleading if an , 
ad were phrased in the form I suggested? Isn't it true that that 


standing alone would permit you to advertise the second highest; 


tar content cigarette as lower in tar than something else? 

i 

! 

Wouldn’t you agree that without more that would be subject to i 

misinterpretation? ® 

A I just can't visualize the ad you are talking about, © 

, , 05 

I am. sorrt Ha /he it is gsttmcr late. But I don't see f0 

' ^ 
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Q Wall, it would not be meaningful, would it? 

A No. 

Q But if you use the words lower in tar than something j 

else, that does suggest or it may imply, it v/ould be_subject | 

4 *i 

to interpretation, would it not? That this was a cigarette 

I 

that had relatively low tar, although in fact in the case of j 

suggestion the tar contest would be rather high? Isn't that j 

i 

possible? j 

A I suppose it is possible. 

Q.. So there is a need, is there not, for some quali¬ 
fication on the type of ad that you are running on Pall Hall 
Golds? 

A I don't think this follows at all. I can go through 
the history once more if you want. 

0 No. 

A I don't think it follows at all. 

Q Let us suppose the best selling filter king were 
ir. the 25 milligram range. Then a statement "lower in tar 
than the best selling filter king brand" would be quite mis¬ 
leading, wouldn't it? j 

A Let me remind you we did not make this claim when j 
we were at 28; we did not make it when we were at 27; we did . 
not make it at 25; we didn't make it at 22; we made it at 19. ■ 

t 

And this is when it is — i 


GO 

GD 

O 


f! 


19 a 


conceive range ? 


CD 

fO 

to 
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A 19 and 20 is meaningful in an effort which we 

conscientiously made to reduce the tar content of Pall Mall. 

Q Isn't the 'whole subject of tar and nicotine content 

a fairly complicated one, really? 

A In what way? Clinically or vihat? 

Q Clinically, scientifically, medically. j 

i 

A It has become such a part of the cigarette business ; 
that people know what it means and the Federal Trade Commission 

and the top laboratories such as ours and Reynolds all use j 

j 

the same testing methods. So the meaning of the term and the j 
discovering of how much tar a cigarette has at every point 
in it is becoming a standard measurement. 

Q Is it equally standard and equally well understood 

l 

what significance that decree or varying degrees of tar i 

1 

1 

content have? Is that an area that is well understood? j 

A I don't know what you mean by the significance. There 
are different feelings about it. As you know, the Public 
Health Service booklets says if you do smoke, it is bettor to ‘ 
smoke a cigarette that is lower in tar, or to put out your 
cigarette, so there are these published comments on it. But 

I do want to repeat that tills is not certainly my job to ^ 

Ob 

decide all of the emotional reasons. My job is to find out ^ 

M 

what makes people react and do something about what we say. ^ 

CJ 

Q 1 want to sea if I recall correctly earlier testimony 
on the sales of Silva Thin. I believs you have testified that; 
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in 1968 sales were $17 million and in 1969 they were about the 
same. Is that correct? 


A 1 rnay have said that. I forget. 

“ [ 

Q Would that be about correct? .j 

{ 

i 

A I would think they have increased, but I don't know ! 

to what extent. I won't know until the close of the year. But 

i 

i 

I think they will increase this year. Because you see we [ 

went, we had an increase from '63 to '69 of 57 percent. So 

obviously there was an increase. j 

i 

Q I am sorry. I don't understand that number. 

A In looking at the volume, it went from 2 billion 

cigarettes — we measure all cigarettes in units — it went i 

1 

from 2 billion to 3 billion 4, an increase of 57 percent.- So I 
I don't knov; how many new dollars that is so I would like to | 

i 

correct that and say the dollar volume had to be higher with ; 
that kind of increase. I don't have the exact sales figures ; 
with me. ; 

Q And you will not have them by the end of the week? ■ 

You won't have them until the close of the year? 


MR. ADLER; I have no further questions. 


MR. KON£: No questions. 


MR. DODE1L: I have a few. 


BY MR. DODELL: 


Mr. Cohan., vow. mentioned Mr. Iletski transmitted to 
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you letters of October 13, 1969, from Mr. Belffrich to him and 
a letter of October 22 from Mr. Helrfrich to him. Were these 
transmittals by memorandum or did he physically hand them to 


A They were by memorandum, as I recall. 1 

Q if that is the case, then it would seam that such j 

I 

memoranda would fall this is to counsel, Mr. Krash. If ' 

l 

that is the case, it would seem such memoranda would fall 
within the schedule of documents that were requested by Mr. 

I 

Bergson. We make a specific request that they be produced. 

MR. KRASK: Let me say -we will check, but the j 

i 

impression we have is it was just a buck sheet passing it up. 1 

i 

j 

MR. DODELL: If it is a buck sheet with any note, 

i 

it v;ould still fall within the schedule. I 

i 

i 

VOICE: Off the record. j 

(Discussion off the record.) 

{ 

I 

MR. DODELL: Mr. Ketski made an observation or an | 

» 

objection that there are documents falling within this schedule) 

A that may be subject to the attorney-client privilege and that 

he is not preoared to waive that objection or open that area, j00 

; QD 

I fk 

MR. HETSKO: I am sorry. Thatis not what I said. jO 

i 

What I am saying is that in the particular memorandum that you |S§ 
are concerned with here, I would have no objection to putting j 
that in and letting you have it, but that is not to be involved; 

as a concession on my part that X am waiving the confidential 
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relationship that exists with respect to any other papers if 

there be any. That is what I am saying. It is quite different!. 

) 

MR. DODELL: In response to that, I would snake this i 
observation: On Friday when Mr. Bergson presented this lettep, 

I don’t believe counse for the Plaintiff made any observation j 
as to privilege as to any of the documents. Again this 

| 

morning no observation — ! 

| 

MR. KRASH: We had no idea what there was. Any j 

i 

j 

competent lawyer given a letter of request of this sort, and j 

( 

any competent lawyer giving the letter knows there .may be 
some documents that are in the privileged category and it i 

i 

doesn't have to be articulated between lawyers. 

We have made a good faith effort to produce the 
documents. If we find there is a document of some sort called 
for that we haven’t produced, we will get it. 

j 

Bear in mind we had only one business day to look i 
for these to accommodate you and we have done everything we 
can. If we have overlooked a document, and we find it, we 
will give it to you. 

MR. DODELL: I will moke a specific request: if there 
are documents that are believed by Plaintiff to fall within Qp 
the terms of the request, but that Plaintiffs believe are 
subject to a privilege, we ask these documents be listed so an $ 
appropriate time resolution by the court can be invoked as to 


O 

H 

(75 




attorney-client privilege attaches to such document. 
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MR. KRASH: I will take you request under consideration. 


Is there a question? 


BY MR. DODULL: 


Q How, when you received the October 13, 196? — 

THE WITNESS: Is this addressed to me now? 

BY MR. DODJ3LL: 

0 Yes. When you received the October 13, 1969, letter 
from Mr. Hetsko, did you in tt’.rn send it to anybody, either 
in the company or outside of the company? 

A No. I think I testified before that I discussed it 
with the President, Mr. Heinmann. 
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Q Now did you make any memorandum or notes with regard I 

i 

to your conversation with Mr. Heinmann? 

A No, X did not. 

i 

Q Did you call any of your advertising agencies and j 
discuss the letter with them'? j 

i 

A I cannot recall at what point the advertising 

i 

agencies were made aware of this communication. But it was 
shortly after this that they all were aware of it. 

i 

Q Was that by memorandum or letter? | 

s 

A I believe in discussion. It was not, I don't recall j 

i 

writing anything on thi3 subject. ! 

i 

Q Did you make any memoranda or notes with regard to j 

i 

your conversations with the advertising agencies? ; 

A No, I didn't, I 


Q And s.3 to October 22., 1969 , letter, X would like to 
ask the same questions. First,, did you transmit that letter 
to anybody either in American E irands or outside of American 

Brands? 


A I did not transmit it . X think again everybody 
was aware of it, there were a 1 ot of copies around and it was 

i 

discussed on approximately the same basis and in the same way. I 

i 

Q With Mr. Heinmann? 


A Yes. 

Q Did you make any memo* and a or notes? 

A KO. 


QDj 
00 > 


oo; 

Mi 

05 
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Q Was it discussed with any of your advertising 


agencies? 


I believe there were discussions on it. I don't 


recall the nature of them. But everybody read it very soon j 
after it was out. 

i 

Q Were any notes or memoranda made with regard to those 

conversations? ! 

i 

A Not to my knowledge. j 

[ 

Q Did you make any? 


Q Could you tell us the substance of your discussion I 
with Mr. Heinmann concerning the October 13 letter? 

A Well, if you would allow me, I think we can lump j 

j 

all of this into one. We obviously read communications — : 

Q Excuse ms. < 

I 

A Would you let me give you this and if you want to go j 
one by one I will do it. But essentially the discussion was j 
reading it and trying to interpret it, and arriving at the 
decision that any action to be taken on these would be as a j 
result of a position tslcen by the networks who are the people 
we look to to tell us what has to be done with our advertising,j 
which is cur only concern. i 

dc 

That would bo ray statement. Now if you want to go 


one ov one. 


'.'that was the discussion with regard to the October 
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i; 

i! 

1 . 

i 

13 letter? ! 

. i 1 

A Let me take a look at it. 

MR. HAWKE: Do you have an exhibit number you are i 

i referring to? - j 

• ! 

MR. DODELL: These are the batch of documents as to I 

I 

l 

which a list was promised to us but not delivered this 

! i 

morning, so I'm afraid I can't give you a number. It is part 
' of 11 thru 57 that NAB furnished to the Plaintiffs. ! 

j 

MR. KRA3K: Are you asking about the letter which J 

I 

j 

ij&iae from Mr. HeXffrich to Mr. Hetsko? j 

i 

MR. D0D2LL: Yes, dated October 13, ‘69. j 

MR. KRASK; The letter is dated October 8. That is ! 


the FTC letter. Is that what you are asking about? } 

MS. DODELL: I’m asking agout — j 

MS. KRASH: It came from Mr. Helffrich by cover 

j 

Letts? of October 13. You ara asking really about a letter j 

( 

transmitted by Mr. Helffrich on October 13, but the trans- ( 
mifeted lttfcar is dated October 8. So the conversation would ' 


have related to the October 8 letter, 
to tpsak about? 

BY MU. DODELL: 


Is that what you want 


| 

i 

) 


yo : 

ob 


Q Let’s see if the witness can answer my question. 

Mr. Cohan, I think you stated that Mr. Hetsko sent 
a copy of a latter from Mr. Keiffrich to him dated Oct- 
I. , lilif, and that you had a discussion with him after 


oe 

at) 

o 


GD 


W 


© 
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13 letter? 


A Let me take a look at it. i 

MR. HAWKE: Do you have an exhibit number you are 
referring to? ~ I 

MR. DODELL: These are the batch of documents as to } 
which a list was promised to us but not delivered this ; 

morning, so I'm afraid I can't give you a number. It is part ; 

i 

of 11 thru 57 that WAB furnished to the Plaintiffs. 

MR. KRASH: Are you asking about the letter which 
came from Mr. Helffrich to Mr. Hetsko? i 

i 

i 

MR. DODELL: Yes, dated October 13, '69. 

MR. KRASH: The letter is dated October 8. That is 
the FTC letter. Is that what you are asking about? ! 

MR. DODELL: I'm asking agout — 

MR. KRASH: It came from Mr. Helffrich by cover 
letter of October 13. You are asking really about a letter | 
transmitted by Hr. Helffrich on October 13, but the trans¬ 
mitted letter is dated October 8. So the conversation would 
have related to the October 8 letter. Is that what you want 
to speak about? 

BY MR. DODKLL: j 

Q Let's see if the witness can answer my question. 

ce 

QD 

Mr. Cohen, I think you stated that Mr. Hetsko sent h* 

O 

you a copy of a latter from Mr. Helffrich to him dated Oct- gj 


oiK:;r 13, 1969, and that vou had a discussion with him after 
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you received this letter. 

I would like to know v/hat the substance — excuse 
me, strike that. Let me go back. You said that you had a 
discussion with Mr. Heinmann dealing with this letter. I 
would like to know the substance of your discussion with Mr. 
Heinmarm dealing with this letter. 

A Well, the substfinca or it was that it would be in 
a 30—second commercial extremely difficult to put the infor¬ 
mation required, that we didn't know what the interpretation 
by the networks vrould be and we would just wait to &ee what 
finally came out as the interpretation of these documents. 

I think that is the essence of what it was. 

Q X think you said I recall discussing this letter 
•with advertising agencies personnel. What was the substance 
of that conversation. 

A Heading it and telling them we would wait and see 
what came out of the discussions and interpretations. 

Q Was any consideration given toward complying with 
the policy set forth in the October S letter? 

A Well, there was, it was impossible to say what the 
policy was. Nobody has said this is what it says and this 
is what has to be dona about it and that is it. There was 


QOi 

qc; 

K*i 

o: 

H 


CO 

GJ 

hii 


no, as I repeated many times today, there were still loose 
ends as o t. It Ci ulO c ^ 72 X. i?Gl a the testimony we heard here. j 

Ci ilcli it, Cohen . we a::n talking about, the Commission‘s 
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* I! 


latter. Was there something — j 

A Well, the Commission's letter was sent to the NAB 

i 

to be a guideline as it turned out, to the broadcasters. 

Q Repeating my question, then, was any consideration j 

f 

toward complying with it? ! 

A No consideration was given in terms of our doing 

t 

this directly. 

| 

Q Now what was the substance of your conversation ; 

1 

with Hr. Heinmann relating to the October 22, 1969, letter to j 
Hr. Hetsko? j 

A This is the letter to Mr. Clements? "This will i 

\ 

r 

supplement my letter of October 13" ~~ i 

i 

Q Yes. j 

MR. KRASH: May the record show this is Plaintiff's j 

Exhibit 9. 

THE V?ITNESSs Wall, the discussion in this was, i 

having read ths other document, to find out what really was i 
meant and ths key part of th±3 is in the middle of it, "The 
tar only statement should also contain (audio, video or 
both), in tandem, the tar and nicotine content of the 
cigarette." t 

The number 1 is irrelevant to all of this discussion.: 
33’/ MR. DODELLr I 

®i 

gc! 

Q VI as it your — 

©; 

A Ho this was again taken as part of the package we qj 

U 
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were receiving and to put it colloquially we were waiting 
for the dust to settle, we didn't make any moves on this 
at all at the moment, ws were waiting as I told you to get 
the final reaction of the people through whom we clear our 
material, which are the networks. 

So no action -- this was the net result of that. 




r 


i 


i 



05 

05 


O 
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00 
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#27 htl ji Q In your discussion with Mr. Heiraan did either 

of you express the view that it was not intended by the Code 
Authority that this be implemented by the stations? 

( 4 ji 

|| MR. KRASH: Could you read the question back? 

rj \ j 

i; (Question read.) 

|i THE WITNESS: We didn't discuss that at all. 

' BY MR. DODELL: 

i: 

- '■ * 

Q So neither of you considered that this was 

“9 j! . 

|l a binding directive to the networks or to the stations? 

1 ( ; ! * 

A It wasn't binding to us, because we get our advice 

from the people to whom we submit our material. 

Q And neither of you discussed the possibility that 

• i 

the networks might refuse to accept advertising in violation 

: j of the Code guidelines? 

A We had no idea what the networks would do. 

Q Did you think the networks might refuse to follow 

the guidelines? 

A We didn't think about it at all. 

Q You didn't think about it at all? 

A No. 

,, Q How let me see if I understand something then. To 

the best of your recollection, there are no communications 
to the agency, to the advertising agency, that you wrote or 
you h£Va seen dealing with these two letters? 

A Ho, none. 


•05 

;0D 

:0 

:M 

; 00 

CO 
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2nt 


> y t 

]\ 


! 

I? 


ii 

.. ;i 


Q Hone? 

i 

i 

A From me, there were none from me. j 

J 

Q And ware there any that you saw? 

A None that 1 saw. - i 

Q And no — were there any communications within the . 
company that you saw? i 

A Ko. 

Q How referring to NAB No. 3-1, Exhibit 34, which is aj 

! 

j 

memorandum of William V. Moore to Robert J. Herman and j 

1 

Cyril F. Hetsko dated December 2, 1969, I call your attention | 

to the second sentence of the second paragraph, vzhich says • 

| 

"By direction we were not to approach either the networks or the 
NAB regarding any changes required, but we are to wait for 
them to make the first move." Do you, know anything about 
such a direction? 

A Well, 2 think this is part of what I have been 

saying here, that we were waiting for the networks to say ■ 

this is what action, we are going to take about your commercials. 

i 

Q Whose direction is referred to in this memo? : 

h This would probably bo mine. 1 am just reading 

it. That would be mine. 

0 Did you direct Mr. Moore to that effect? Who did 

00 • 

you direct to that effect? 05 ; 

*■*! 

O; 

A r would fell Kr. Moors. ^, 

Cbi 

0: Did. you to that orally or in writing? ^ 
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A I believe orally. I am sure orally. 

Q Do you recall when that was? 

A I don't recall. 

Q Was it in October? 

A No. 

Q It wasn't in October? 

A No, I am trying to think. Well, it would have 
bean in October, we are talking here about a number of dif¬ 
ferent things. It would have been done the first time we 
had word from Mr. Hetsko of these documents. 

Q You say it would have been -- 

A I don’t knov?. 

Q You say it would have been? 

A I have no record of it and I don't know the date. 

Q And you don't have a recollection whether you told 

Mr. Moors in October or — 

A No, I don't remember. ] 

i 

\ 

Q So it could have been in October or it could have j 

been in November or it could have been in December? 

A It could have been, I simply don't know. i 



Q Was there any direction by any other person that 

you received orally to this effect? 


A None that I recall, no. 


Q Did you receive any in writing? 

A No. 
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4ht 


27 


Q How you mentioned that some people had some 

problems about whether the information required by the 
guidelines had to ba audio or video or merely video. Was 
the fact that there wore such problems reflected only in 
oral conversations or wore there any writings? 

A There was nothing in writing. It was a discussion 

because the thing hadn't settled dovjn, that is the broadest 
statement I can make «x* it. 

MR. DODEIiL: I have nothing further. 


GO 

Go 


re 

CJ 

05 
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CHIC 1 
# 28 


( 


s !' HR. KRASH: He. Cohen has been on the witness 

stand for nearly six continuous hours, it is now 7:15 p.m., 

and be started around 1:30 and I think the witness is 

4 entitled to a little rest. I propose that we adjourn for 

!j 

5 |j dinner for an hour and we can come back and if we have any 

t i| questions to ask him we can do that and we can put Mr. Moore 

• i 
i 1 

■; |[ on and we can go on into the evening until we finish. 

|j 

a j! ME. LiOEVERXNG: That is all right. I have 

‘j ! two questions I would like to clear up no®. 

0 ! BY MR. L0EVER1NG: 

Q It is a matter of your prior testimony, Mr. Cohen. 

ij 

j S One thing you said all of our marketing is based 

; on results. I take it the results means sales. 

i 

ij A That is correct. 

= Q By marketing, you mean advertising? 

ij A The whole process, promotion and advertising. 

; ;| But chiefly advertising. j 

i! j 

Q Chiefly advertising? j 


A Yes, sir. ; 

Q So that your advertising strategy is based on sales? I 

f 

A Producing results, results means sales. ' 


Q Yes. 

A Yes, sir. 

Q In these circumstances, 1 am a little curious 

as :o why you aren't more aware of the sales figures of the 


oej 

§ 

ODj 

CO 

to 
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cac 2 


( 



of the various brands. Isn’t this the way you judge your 

i 

advertising? 

A Well, S know theio in general terms and let me tell 
you it is a very broad field. You know when your sales are 
going up and when they go up, the budget increases because 
this is almost a constant thing, wheoyour sales go X gross X, 
the budget grows so s;uch, and whenyour sales decline, very 
often the budget is decreased. 

i 

The one time this is not constant is in the 
introduction of a new product, when you have to do investment 
spending and you night spend at a rate that can’t be justified 
by the sales, but you have to get it launched. 

So you over-spend in the first two years of 
any new product introduction. This is traditional, that 
you don’t start breaking even for a couple of years and ! 

then sometimes there is a flash product that makes it quickly, 
but very often you have to give it that seeding period j 

before. So you don't expect to suake imnediate profits. 

And this is true in the cigarette business. } 

Q You testified that Pall Mall golds had increased 

Ct 

QD 

fan per cent in sales during the past year. At another point M 

O 

M 

you referred to ten per cent a month. 05 

&i 

O 

A Vfe 11, at the rate of — it was the annual rate, 

but it was not ten per cent every month. I said that wrongly. 
It was increasing and the net result of 6? was a total of 
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ten per cent. ! 

J. These are sales, and 16 per cent according to 

Kelson. 

i l 

| 

' ■ Q In other words, month by month it was increasing j 

i! a | 

i! at the rate of ten per cent a year? i 

!j | 

c !i A That is correct. i 

iS ! 

r j: Q That is the testimony with respect to Pall Mall 

ii ; 

! Golds? ; 

li ! 

s !; A That is correct. 1 

M j 

i! I 

o !| Q And that is during the year 1969? 

■ I A 1S69, yes. ] 

ME. L0EVE.3ING: 1 think that clarifies the 

I- ; 

point. ! 

:: i 

li (Short recess.) | 
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